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DOCKET ENTRIES 


A. United States of America v. Jeffrey Smilow 
73 Crim. Misc. 24 
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Docket Entries, U.S.A. v. Jeffrey Smilow, con't. 


G1 


Ft.l°d Govt's worno. in opnesitio 
fUrd rpr.mo. of law for deffts * 


Filed Opinion by Gr: 


J.-Opinion #40672-Defendants motions denied. j 
_(See opinion in room 504) 


*7 -<(-74 


_ (See opinion m room 504) 

d. Jentence date Dept. 11, IP«f [., Wednesday, Room If 03 . 


- P.e-aoplication for bail granted. Left, released on 060,000 bail 
, 0'J secured by~parents ' ~Horr.a and "ol0,OoO PHB signalTTiy _ fathef7 L^entFrTce 

3 July 31, 1 P.M. Pre-sentence report ordered. Deft, released irr.ediatel 


ail to i)3 not by 1 P.i!. July 19,197a 


i an the sun of 310,000 akncwlcdgod bv cashio 


ud.ime ji .aiid^-0 i&exi ^*******IlLJLOierclyLJXBD ERED and adjudged tlx 
■ \ Fuss and J of Frey Smilow be, and h e reby are, rem and ed t o t h e _ 
y of t he Attorney Gen eral or his duly au thorized re presenta tive 
!?cylo d of OnoP) Y e ar, service of the said se ntence to corra tenc 

_\ ._-1974 at 1 0 :00 a.m ._a t which t i me the sa id defendant s sha 11 

:W ~J;ber rs^l^as at Room 506. United States Cour tho use. Fol ey Soua 


rk. N.Y 


It is so ordered 


Griesa.J 


tit ie i conie s to U.S. Marshal) 


4*. J* l/ld_0"d; r. It is here by ad judg ed and dec reed th at_ .rin g the sen te n ce s 

of t'' d d -fts . purs, to their con vic t ions in th e above- ent i tled act ion 
tib o_d r i s . shall be all ow°d food in accordance with Jewish dietary laws 


Crie s a.J. (m /n) 


£j 1 Met?-,r -rtdrm Dscjsiorl4 1051 ******** p e ft.__haq_moved_for_rel ease o n 
) a 11 pcr.cjRf a p opal. T he applic ation is d^n le d. So 0rdcred._. 


Fll or3 n ot ice of art a l to U.S .C. A. for the 2nd. Ci.rcuit from Judgment o' 
J. S.D.C. for tbq S.D.N.Y, of criminal contempt ente red 7-31 -74. 

_(Notices mailed to Govt..deft’s attv. &. deft: 













United States of America v. Richard Huss 
73 Crim. Misc. 25 


CRIMINAL DOCKET 


'7') ** * * ' ’ |~» ( r> ! 

i > wr.Ai i . * c.l. 


CfiTIVI (He 7’ £1 7 ?5) 





/■»lod affidavit and notice of motion for disclosure and to dismiss, 


■’iled memorandum of law in supoort of motion. 


led notice of motion for disclosure. 


_ r 11 ‘~*d memorandum in support of motion. (See 73 Crim Misc. 25) _ 
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Docket Entries, U.S.A. v. Richard Huss, con't 

1 

Govt's . err.o. in opposition to defts's nre-trial r-otions. • 


i’1 r d rcnl.v memo. of law for defts's. 


! filed Opinion by Griesi. J.-Opinion #40672-Defendants notions denied. m 


(See opinion in room 504) 

— 

r i 

■ • ..rut -uelty a:> cha-^ed. fortonee ch to Le pt. . 11, 1 P.Ji. derinesrfav, Horn It Of . 

— 

”r: - n c" ~ a . roi.ert ordered. ■■ 

1 

?-7!. 

•■-no llaati--.n i'o" bail rrar.tod.^ Deft, released on .;£0.C>('0 bail. SSO.CQO A 


• n by parent's no: u and" 10,000 Pfth signed by father. Sentence date July 31, ^ 


1 I . Hr'-sentence r pert ordered. Deft, relea.ee: it.nedi.lt(?ly and bail A 

7- '-4, 

co o ’.3t ly 1 i’.iri. • uiy 19, 1974. 1 

.03 'I. LMLpJ - filed PiiB in the sun of . 10,000.00 aknowlodferi by cashier. 

1 

| 

7 ■ “ ; -7 i 

. n 

Judgment end Order:***************. It is hereby 0>-DE2ED AND ADJUDrui 

i 

■ . i 

tb ‘ diehard Fuss end Jeffrey Smilow be, and hereby are. remanded to tb A 

i 

_ i 

, : , '-i; the A^tornev General or his duly authorised representative fcV 

i 

— . -i 
» 

a - ' :of ec One(l) Year, service of the said sentence to commence Auy . a 
5, 1374 at 10:00 a.m. at which time the said defendants shall, surrender A 


rh<-rrel' ?s at Room 506, Enited States Courthouse, Foley Square, New Yor 1 - 

i 

N.Y. If is so ordered. Griesa,J. 9 

i 

(V r ‘ : i '1 cc v;os to U.S. Marshal) 

i 

i 

| 

% 1:711 

y : o-.V.*-; It is h« '-ebv adiudged and drereed that during the sentences 

1 

| 

r * t K •' "’eft;, pu'-s . ro their convictions in the above-entitled action, H 

: the Jell Is allowed food in accordance with Jewish dietary laws . ® 

. . i 

Criesa. J. (rr./n) A 

I 

i 

1 

1-1 i7' 1 

'V:onc no.-n D>. Lsior,yM050 ***********Deft, has moved for release o| 

boil >ndirt anvrl. The application is denied. So ordered . Criesa-, J. (n./r.fl 

i 

1r'-7\ "•'* i <* notice cf appeal to U.S.C.A., for the 2nd Circuit from iud°;sr:ent of | 


’I . b . ' ■ . r . . for tb C.D.NY. of criminal contempt entered 7-31-74. 

(\p'-icns.mailed to Govt..deft's & clefts.) 8 

oft. 1 
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CRDER TO SHOW CAUSE AUD EXHIBITS 


Av AIIABL I 


Hz CK Zfstty 


I’MITFD STATF5 DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-v- 


JEFFREY H. SMILOW, 


* ■#» tKWMy-cur >v< 


X 


•O 


p:7.Z 

ORDER TO SHOW CAUSE 


Defendant. 



Sufficient cause appearing therefor, it is_ljereby 
ORDERED pursuant to Rule 42(b), Federal Rules of 
Criminal Procedure that Jeffrey H. Smilow show cause 
before this Court on July 3, 1973 at 10:30 a.m. in Room 

i 

i 

110 of the United States Courthouse, Foley Square, New York, 
New York, why he should not be adjudged in criminal contempt 
of Court for his wilful refusal to answer questions put to 
him at the trial of United States v. Stuart Cohen and 
Sheldon Davis , 72 Cr. 778, as more fully set forth in the 
accompanying affidavit. 

IT IS FURTHER ORDERED that service of this order 

to show cause on Jeffrey H. Smilow on or before 5:00 p.n., 

/ 

June 28, 1973, be deemed good and sufficient service. 

IT IS FURTHER ORDERED that, for the reasons stated 
by me in open Court, Jeffrov H.. Smilow be arrested by the 








' United States Marshal, and 

IT IS FURTHER ORDERED that, for the reasons 
stated by ne in open Court, bail shall be fixed in the 
amount of $50,000 cash or surety bond, and the defendant 

il 

'i shall be remanded to the custody of the Attorney General or 

1 

his duly authorized representative if he is unable to post 
/• 

Jj such bail. 

|| IT IS FURTHER ORDERED that the United States 

| Attorney for the Southern District of New York or any 
! Assistant United States Attorney be and^they hereby are 
appointed and directed to prosecute said Jeffrey H„ Smilow 

I! 

1 on behalf of this Court. 

|l 

■! Dated: New York, Mew York 

|i 

jj June » 1973 


SO ORDERED: 



ARNOLD IjAUMAN 
United states 


A 



District: Judge 


i 





UNTTKD STATIC DISTRICT COURT 
SOiTt’.EItt; DISTRICT OF LEW YORK 


UNITED STATES OF Al ERICA 


-v- 


JEFFREY H. SMILOW, 
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X 


Defendant, 


AFFIDAVIT 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT CF IE’J YORK ) 


HENRY ru'ELI., Ill, being duly sworn, deposes 


and savs: 


1. I an an Assistant United States Attorney in 

the office of Paul J, Curran, United States Attorney for j 

the Southern District of Nov; York and, as such, was in 

charge of the prosecution of uhe case of United States v. 

Stuart Cohen and Sheldon Davis , 72 Cr. 778. I make this 

affidavit in support of the Government 1 s application for 

the issuance of an order directing. Jeffrey H. Smilow to 

show cause why he should not be held in criminal contempt 

for wilfully refusing to obey the Court's lawful order to 

answer questions put to him during the criminal trial of 

« 

United States v. Stuart Cohen and Sheldon Davis , 72 Cr. 778, 

2. On Ifciy 30, 1973, a jury was duly empaneled 

in this District to hear tha cri-.ri.nal case of United States j' 


v 


Stu ar t Cohan and Sheldon Davi s, 72 Cr. 778. On June 8, 












1973 JEFFREY II. SMILO.7 v.cis ca L.'.ocJ to testify as a wiLness ,1 
in said case and was duly placed under affirmation. 

.. \ 

|i 3. On June 8, 1973, after Smilow had asserted , 

I, 

his privilege against self-incrimination the Court conferredj 

1 immunity upon hira pursuant to Title 18, United States Code, 

I 

| Sections 6002 et sen . Thereafter, the said JEFFREY H. 

1 

i| SMI LOW did wilfully and without just cause refuse to obey 

! the Court's lawful order to answer the questions put to him j 

I 

by counsel for the Government. The Court thereupon adjudged, 

i Smilow in civil contempt of Court pursuant to Title 28, 

,1 

;i 

; United States Code, Section 1826 and ordered that he be 

!j j 

ir.iprisoned until he should purge himself of his contempt 

•i 

I by answering the questions as ordered by the Court or 

\\ 

j 

ij until the conclusion of said trial. The*. Court also 

ii i 

j! explicitly advised Smilow at that time th.at, should he ! 

i 

persist in his wi'‘ul refusal to obey the Court's lawful 

i! I 

jj order, he would be subject to punishment for criminal 

c on tempt. •- . 

i 

h. On June 26, 1973 the United States Court 
ot Appeals for the Second Circuit affirmed the judgment of 
ji civil contempt. On June 27, 1973, JEFFREY H. SMILOW v;as 
!| again placed under affirmation in the trial of United States 

Ii . i 

|i v. Stuar" Coh n and Sheldon Davis, 72 Cr. 778 and thereupon 

|| 

i| repeated his refusal to answer the questions previously 

.ONLY U.i '■ 





I 


put to him. The Government thereupon stated that it was 

| 

jj unable to proceed with the prosecution of the charges 

•t 

!j at tar, and the trial was thereupon* terminated. 

■I ■ ! 

5. I attach herewith and incorporate as a part 

l» * 

ll 

r of this affidavit the transcripts of proceedings or 

l' 

tl 

| Jure C, 1973 (Exhibit A) and of June 27, 1973 (Exhibit U). 

i 1 

6. No prior application has been made for 
j this relief. 


WHEREFORE, it is respectfully requested that 

II 

the order to show cause be issued. 



HENRY 1 PUTEEL, III 
Assistant United States Attorney 


! 


Sworn to before me this 
<? day of June, 1973 




• * Cl-OSTA'CM-Alj^rSE 

. Notary - 

OuMincd i" 197S 

Com'n..s S .on Exp«« 




I 
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EXHIBIT "A" TO ORDER TO SHOW CAUSE 


JEFFREY S M I L 0 W, called as a witness by 

the Government, being affirmed, testified as follows: 

MR. ROOEF.T LEIChTOM: Your Honor, at this time 
I respectfully the urt to direct the United St'*’ •' 

Attorney net to evil Mr. Sri low as v.’itness and ask the 

Government whether or not under Section 3504A-1, they have 
any i1loyal wiretaps or any wiretaps or any electronic 
surveillance wherein the voice of Mr. Sr.ilow has been recordo 
and/or overheard. 

MR. JAFFE: Your Honor, the Government, has read ■ 
into the record, the -elegram with regard to th: electron-'c 
veil lar.ee. ’.a have also furnished to counsel copies of 
logo wnic-i contain the name Jeff. The Cove r nr or. t deer, 
net i avo knc.ledge cf whether that is Jeffrey Sr.ilow or core 


ether Jef. 


cour.cc 1, 


.oao iocs have been furnished to Mi. Srilow 1 


Lj Vi. i—* 


rr» ? r\f V'T* • **-.-• 

X i * • t Juiv* . •»*-«.»• 


I 1 K. JAFFE: With regard to a statement that other 

I 

than those , logs furnished, there are no electronic sutveillcnj 

\ 

of this individual. 

Vic have an affidavit which is going to be filed 
vita ti e Court as scon as v/c got it from the Department of 


Ui ;u i 





<D 


Justice and we are told that the affidavit will state that 
other than the overhearings of the naro Jeff, there arc no 
electronic surveillances of this witness Jeffrey Snilow and 
that includes the affidavit Court Exhibit 3 with regard 

to the CIA. 

THE COURT: Yei. 

MR. LEICilTO’J: Your honor, r.r.y 1 state that the 
Covemrent did hand to today a copy of logs which I pre- 
su.ee is the sun and substance of the wiretaps concerning a 
Jeff and the possibility of a Mr. Snilow. 

THE COURT: I so understand. 

LEIcdTOH: We have not had the opportunity to 
listen to these tap-3 or to see a transcript if such tian- 
„ r ,- ot v .nilf* I understand no such transcript 

was every cornilecl. 

MR. Jr.r't:: Our irforraticn, your Honor, is that, 
and this is from testimony that your Honor heard,-there are 
no capes, there are no transcripts, there arc only these 
logs. 

v,o. LEIGHTON: Your Honor, we still have not had 
an opportunity to listen to these tapes. The logs are a 
merc sus 1 .:.'ary. 

THE COURT: He just said they don't e ist any 


ro re. 
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HR. hEICETOM: The tapes do not exist. 

MR. JAFFH: That's correct. 

MR. LEIGHTON: Your KQnor, on this basis alone 
T .,,-oalu ask your Honor to direct the Government to refrain 
:*j o." calling Mr. .Gridlow as a witness. 

- •-> r' .'• T ' ■ ->ct' • a th .30 lr. s. Let . 

_. e t, please. 

MR. JAFFH: I will hand up to the Court—nark this 
Court Exhibit 4, if the Court please? 

(Court Exhibit 4 narked in evidence.) 

THE COURT: Just on that one page that you have 
narked Exhibit 4? 

MR. JARRE: The second page. It is a carrying 

page, your honor. 

THE COURT: Just those two pages? 

MR, JAI-’i J: That's correct, your Honor. 

MR. LKICiTOM: Your lienor, r ay I further call to 

the Court's attention, I an sure that the court is aware of 

Section 251 u of Title 1:1, subdivision 8A, where it clearly 

states that recordings, tapes, shall not be destroyed and 

they should be kept available for a period of ten years. 

\ 

I think this argument was raised at an earlier 
point with one of the othc-r witnesses. 

MU. JAFFE: Your tenor, that is the warehousing 








10 

issue that "was raised before the Court and that particular 

20 

section is directed to Court Ordered wiretaps. 

21 

It is not appropriate for national security wire¬ 

22 

taps. The Government has raised that issue with the Court 

23 

and that issue is raised by Seigel*on appeal. 

21 

THE COURT: Denied. 

25 

MR. LEIGHTON: Your Honor, I would also ask your j 

2 

Honor for a similar order on the basis that the Covemment 

3 

has further electronic surveillance of this defendant with 

4 

Sheldon Seigel. 

5 

THE COURT: I don't understand you Mr. Leighton. 

6 

MR. LEIGHTON: The Governrent has stated that there 

7 

is no other electronic surveillance of this witness. 

8 

THE COURT: Right. 

9 

MR. LEIGHTON: It's'cor-.e to my attention that 

10 

the Governrent is in possession of further and other sur¬ 

11 

veillance of this witness, Mr. Snilow; that is, namely 

12 

taped conversations. 

13 

THE COURT: Electronic? * ' 

i 

14 

MR. LEIGHTON: Taped conversations. 

15 

THE COURT: All right. 

16 

MR. LEIGHTON: With Mr. Seigel? 

17 

MR. JAFFE: We have consentual conversations betwee 

18 

Mr. Snilow and Mr. Seigel. Those we do have, your Honor, 


I 













I 

or.-! those •..•ore taken by Mr. Cri-ol woarin-j a wire recorder j 
or hie body: ho havin? consented to enso-jo in conversations 
with Mr. Stilov at that tree. I tan informed that transcripts 
of those conversations have been turned over to Mr. Lereiton. 


- 


LUiGL. .'OH: 

/cor Honor; 

I h 

. tf s- c- 

. •••cior.r. 

raU 


11 


f.nitv to rev: t.‘ ' ■ t:' -- ' • • 

,cnt is that bast.-: ori rarely the decision, wo have <- dec—> v 

where there is an alleged Government informer who is par¬ 
taking in defense strategy, sort of an eneny in the defense 
camp and the Government, using this informant, obtained 
information which I feel is going to bo the basis of certain 
questions placed to Mr. Smilow in this proceeding. 

Therefore, it is tainted and illegal. 

THE coin?: 1 think I have ruled on that substan¬ 
tially already, have I not? 

MU. j.'.rr?: Your Honor, those taped conversations 

arc conversations that wore taped before a complaint was 
filed in this case. 

MS. Ibicvvo:!: Judee, T was never a port of any 
proceedin'; which took place previously or prior to last 
week. Mr. Sr.ilcw waiver called to any of the other pro- 


THE COURT: But his point is the v/ell known cn~ 
_m-orM-t, ho a conversation consents and records 


" 1 


proceeding 

15 1 

v/eek. Mr. 

16 

ccc-cliay3. 

17 

i 


18 j 

that where 


i 


JL ■ « 






© 
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that is not an illegal act; and there doesn't seen to be 

much question about that principle at all. 

MR. LEIGHTON; My argument your Honor, is that 

Mr. Scigel was a Government informant, a Government .agent 

/ ' 

at that time. ' 

THE COURT: Sure. I don't thin’: you will g»t 

any disagreement about that. 

MR. JAFFE: Absolutely not, Judge. 

THE COURT; They are the people who wired him 

presumably, although has shown himself to be pretty good 

at the thing himself. 

MR. LEIGHTON: It is a similar situation as in the 
Rosner matter which was tried before your Honor, and that 
question was r. ued. 

Mr. Snilow is a defendant presently in the State 
Court under charges which are mentioned in this indictment. 
Mr. Smi.low ccn.drred with defendants in this case land Ur. 

i 

Seigel as a Government agent and informant conferred i/hiie 
he was a Govern: ent agent, obtaining information which he 
should not have obtained. 

MR. JAFFE: Your Honor, I think he totally rdsses 
the point. The point is that Seigel was a Government infor- 

i 

mant who, prior to the filing of any indictments either in 
the State Court or in this Court concerning these bombings, 

0 

engaged in conversations as a Government informant and made 









(D 1 

■ 

1] 

20 i 

II 

I 

certain v.’irc recordings oi the voices: and there is absolute!. 

m 

1 

21 

no lav; that says the Government is not entitled to use a 

22 

consenting informant tc do that. I 

! 

2 j 1 

1 

THU COUhT: Yes, your apolicahicn is denied. T.i?t » 

21 

Wm 

iti c 1 iv v; bevon i i—■ ci"'"., lr. LoighwOii. 

a 

20 

MR. LUIGI.01?: There is one further apolicaf ion, 

2 ! 

your Honor, to direct a similar order and that is that this 

1 

3 

defendant has already once been held in jeopardy on the 

■ 

4 

same issue although it was before a grand jury and not a 


5 

i 

court proceeding. 

1 

1 

6 | 

He has already been held in contempt, he has 

| 

1 

7 i 

already been punished, and that cose was eventually dismisse: 


8 

i 

although this defendant did mend seme tv:o weeks incarcerate 


9 

1 'flid COURT: That has nothing to do with this par- 

1 

10 

ticu.lar law suit. 

1 

B 

11 

• • 

Domea. 

i 

12 

r . T • - ' ' rry T ♦ V " ’ * r ■ ", ^ r Cs ' 7 
i. . . 1 *jAa ... ..U.J 

i 

13 

BY :n. JAFFd: * l 

. 


14 

0 Mr. Smilov/, would you tell us your age, sir? 


13 

A 18. 

i 

10 

Q I don’t hear you. 


17 

A 18. 

il 

i 


CI ,. ( ■ 

I 











THE COURT: He said 13. 

MR. JAP PE: May I have a no rant to get a file, 


Judge? 


THE COURT: Yes. 

MR. SLOT'.iICK: While Mr. Jaffe is getting the file 


in order to.expedite :r.a 
based v.ocn t‘v» f: ■'a T •• 
Mr. Gmilovb testimony x 


tters, I woCld renew ny objection 
a’"'", the same uroeeduro vi? 1 
f anv and for the purpose of the 


I 


-» • » 


recording by reference everything I have said before with 
regard to the other witnesses. 

THE COURT: Yes. The sane ruling. . 

BY MR. JAFFE: 

Q Mr. Sr.ulow, directing your attention to January 

26, ID72, did you on that day during the morning, see 
Sheldon Davis or Stuart Cohen? 

A I refuse to answer on the ground that to require 
r.o to respond to the question would violate ny Constitutional 
right of freedom of worship as a committed and observant 
Jew under the First Amendment to the United States Consti- 

, f 

tution and that to compel me to answer said question would . 
violate ny right of freedom of worship as a committed anc. 
observant Jew in that under traditional Jewish Law I didn't 
testify in any case where I am to receive an advantage or 
benefit because of ny testimony against individuals. 
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I refuse to answer the question on the ground that j 
1 pi-euntly am charge 1 with committing on January 26, 19'72 a; 


bout 7:21) a. r:. , 


of tii a on. 


- 4- *> r 


;.?;t 57th Street, h'ew York, a cr:r 


• . I 

I re fune to anewer on the ground that to require 
ro ^ r ., - t -o the r *u ‘Ution would violate my rignt to 

;* \\ , . : ' 

' ' ’ I 

(,' i t Jni * *— „ j i. to. 3 wi t uLion • 

I respectfully refuse to testify against myself. 

I further refuse to testify on the basis that the Government 
obtained information illegally by allowing a co-defendant 
to act as an informant and to participate in taped conver¬ 
sations with me. 

I further respectfully refuse to answer on the 
basis that I have clmany been put in jeopardy for the sane 
proceeding and 1 have been already punished although that 
proceeding was ciroJ sseci. 

MP. JT'.Pr-d: b’ith regard to the witness' refusal to 
ans.rsr on the basis that he refuses to testify against 
himself, the Government at this time makes application to 
grant immunity to the witness, b'e hand up to the Court t.ie 
original application and copies.of the original letters and 
we hand a copy of the immunity application to his attorney. 

M I, slOTJICIC: Pay defense counsel have a copy of 


c 






that, ycur Honor. 


so 


MR. JAFFE: I will hand a copy to defense counsel 
they both nay taka a lock at that, ycur Honor. 

MR. SLOTHICX: Thank /ou, Mr. Jaffe. 

THK COURT: There is a blank in the date of filing 


in the order. 


MR. 



ori^ii'iMv f i.led on 


your Honor. 

THE COURT: On nay 31st? 

v 

MR. JAFFE: That's correct. 

THE COURT: Mr. Snilcw, I have just signed an 
order that confers upon you irrnunity against the use of 
anything that you arc required to testify to in this ccurtroc 

Do you understand that? 

THE WITlvTUSS: I understand. 

THE COURT: DO you want a reasonable tine to talk 
to your lav/yor about the significance of the error I have 
just signed? 

A Mo. 

THE COURT: The v/itness says no. Go ahead. 

MR. SLOTH I Cl".: Your Honor, for the record, 1: y 
silence should not be, an indication of approval other than 
just T an constrained to act under your Honor s p^ior 
ruling. 

only copy available 




THE COURT: 


I understand, yes. You have a con¬ 


tinue ny objection to these entire proceedings, both of 
you? 

MR. JAFFE: Your Honor, with regard to the other 
basis raised by the witness with regard to his religious 
objection, the religious objection is almost in haoc verba 
♦ha t * ■ ent he .rave before the gran I jv.~*, ■ 


subsequently made before Judge Woinfeld and determined to 

i 

be insufficient, affirmed by the Second Circuit in the First 1 
Enilow case by Judge Feinborn; and we would ask the Court 
to instruct the witness with regard to his religious bases 
that in fact ho has no religious basis on which he may dcclir 
to answer questions under the First Amendment. 


THE Ca'JRT: Yes. You understand that so far as 

I 

your assertion cf a privilege, whether it be constitutional!*' 
based or religiously based, I do not find that that is rn 

I 

appropriate reason for refusing to answer proper questions, 


and I should dime 


t you to answer such 


questions as I 


deem proper. 

MR. JAFFE: With regard to the refushl to answer 
based upon his indictment or his plea to arson in the 
Hew York State Court, we would ask that this exhibit be 
marked Exhibit 5, Court Exhibit 5 for the Court to take 



judicial notice of the fact that the witness has on November 
21, 1972 entered i\ pica of guilty to an E Folonyf^r the 
arson he was charged with, ar.d that his refusal to testify 
based on any type of Fifth 7'm~ndr;ent ground is covered by the 
immunity that the Court has just conferred upon him. 

(Court Exhibit 5 marked.) 

THE COJET: I think the record should indicate 
"''.at I •Tv , .'.v'*nnr*i’ *-n t'-n • .*i *:•''»cs a statement that i - 
he's boon pursuant to the authority set forth in Title 13 

U. S. Code, Section 6003. 

MR. JAFFE: With regard to his other basis for 

refusing to testify— 

THE COURT: Just a moment. 6002 is the order 
thatl made. In any event you understand that now immunity 
has been conferred upen you, do you not? 

A Yes. 

MR. JAFFE: With regard to his other basis, your 
Honor, the v/itness refuses to answer based on two assertions 
cne that he has been placed in double jeopardy in that he \m. 
on a previous occasion held m contempt for refusing to 
testify. We ask the Court to instrut him that that is an , 
insufficient basis for refusing to nov; testify before a 
hearing held in front of the Court. 
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THE COURT: I so instruct the witness. 

MR. J.'.FFS: With regard to his refusal to answer 
based on the discovery of this witness fcv the existence of 
tapes which led to the discovery of the witness Sheldon 
Seigel, we would ask the Court to instruct him that that too 
is no basis on which he may refuse to testify. 

THE COURT: Yes, the witness is so instructed. 


„ i 


ay :m. jatth: 

o : '• ii.a \':v.'.r attention to .7 rrv • • > 

1071'. did vo.i or that c .tn :..oet witu Shclet.i ..'■'"'‘j 

i 

Murray Elbogen, Jerore Cellerkrnut, and Richard Russ? 

THE COURT: You need not read the entire thing, 

Mr. Snilow. You may say "same declination" if that is what 

you want to do. 

A Sere declination? 

MR. rUTZRL: I didn’t hear the answer. 

T::u COURT: 11c said "same declination". 

MR. JARRE: Mould the Court direct the witness 

to answer that question. 

THE COURT: I order you to answer that question. 
THE RUHR : Same declination. 
q Mr. Umilow, who did you prior to January 26, 1972 
have any conversations with Stuart Cohen or Sheldon Davis 
concerning your agreement 'with then to take an attache 




case to the premises of Columbia Artists Management, Inc. 
to there ignite a fuse contained in that attache case and 
in fact on the 2Gth? 

THE COURT: Mr. Jaffe, don't tell a story. Just 
read a lawycr-like question, please. 

MR. JAFFE: Let ire withdraw the question. 

Q Prior to January 26, 1972, did you have a conver¬ 
sation or conversations v.'ith Sheldon Davis and v’i.th Stuart 
Cohen concerning your involvement in going to Columbia 


Artists Management? 

A Same Declination. 

THE COURT: I order you to answer, sir. 

THE WITNESS: Same declination. 

Q As a result of that conversation, or any conversa¬ 
tions, did you on the 26th of January 1972 go with certain 
individual; in a car from Brooklyn to Manhattan? 

A Some declination. 

THE COURT: I order you to answer. 

THE WITNESS: Sane. 


Q Did you on the 26th 
individual to t -a premises of 
A Same declination. 

I order 


of January 1972 go with an 

i 

Columbia Artists Management? 

you to answer. 


THE COURT: 


ONLY COPY AVAILABLE 











& i 
■ 

Il 

15 || 

1 

THE WITNESS: Same declination. 

* 

■ 

i| 

If. 

THE COURT: I think that is enough, Mr. Jaffo. Why 

1 

17 

don’t you ask him. one question to the effect as to whether 

1 

18 

| 

or not ho intends to decline on those grounds? 

1 

10 

» 

i 

MR. JAFFE: Judge, nay I have an identification of' 

■ 

20 

something first? 

1 

21 

1 

THE COURT: An identification of something? Yes, 

1 

L2 

of course. What is it? 

■ 

Z3 

| 

- 

MR. JEFF'S: I v.ould like to just show the witness 

1 

21 

| 

Court Exhibit 5 m.l a.:k if these • v. re the statements 4 : -1 ■ 

r> - i 

-- > t 

1 

i ■ 

i ~’^ c - t ^ i _ 

2 

MR. ZVJEIDOH: Objection, your Honor. 

1 

3 

MR. SLOTNICK: I would like to look at then before 

1 

4 

the witness is shown. 

m 

5 

THE COURT: Let them look at it. 

1 

c 

Q Mr. S mi low I show you Court Exhibit f> for ideriti- 

■ 

7 

fication. Take a look at Court Exhibit 5. . 

■ 

A 

6 

! Mr. Sr.ilt/..', have you read Court Exhibit 5? 

■ 

9 

A Yes. 

| 

10 

o Having read Court Exhibit 5, is that an accurate 

m 

11 

transcript of eke statements that you made before the Honors' 

;1:| 

12 

Harry' B. Frank cn Rove:.bar 27, 1972? 

I 

13 

MR. SLOTHICE: I object, your Honor. It is not 

1 


CE1Y . 1 











binding on ny client. It is beyond January 26, 1972; the 
specific date in the indictment, and it is not in furtherance: 
of anything that I knew of having to do with this Court, 
plus the fact that— 

THE COURT: If the jury were in the box, there is 
no question it would be a total improper question, Mr. 

Jaffe. 

MR. JAFFE: I understand. 

THE COURT: Why should I take it now. 

MR. JAFFE: Your HOuor, what we are trying to do 
is have the witness identify statements he has made before 

I 

and ask him whether the statements are truthful and then 
ask him whether the statements are truthful and then ask 
him the same question— 

THE COURT: Sustained. 


BY MR. JAFFE: 

Q Directing your attention to the month of June 1972 
Mr. Sr ilow, did you have any conversations v.’ith Sheldon 
Scigel? 


A 


Same declination. 

MR. SLOTN'ICX: Objection, yeux - Honor. 
MR. Z'i'SIDOE: Objection. 


MR. SLQTHICX: Again, I think the record will inci- 
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cate this is part of an objection I made as to other witnesses 

i 

and is a continuing objection as to this witness. 

THE COURT: What.did.you say? 

THE WITNESS: Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Sane. 

. I 

Q Mr. Sini low is ityour intention that to any other , 
questions that I put to you that you will give the sa~o 
declination and refuse to answer? 

MR. 5EOTNTCK: I object to that your Honor as not 

being part of the proceedings. 

THE C'' - Overruled. 

0 Sir? 

I 

THE COURT: Answer it? 

THE COURT: You decline to answer whether you will 
continue to answer? 

THE WITNESS: I will answer the same way. 

THE C?URT: You will answer the cane way. All 

right. 


At this tir.e, 


ir Honor, the Severn - 


rent v.’oul l 


the Court under Title 


Section 1826A to 







find that this witness is in content of Court and the 
Government's on-lication is that the Cou'-t order he be 

I 

remanded to tlv_ custody of the attorney general for the dura¬ 
tion of this proceeding until such time as he gives testimony 
before this Court. 

THE COURT: Mr. Snilow, I want to explain something 

to you. 

I am about to hold you in civil contempt. That 
means that I an going to order that you be placed in the 
custody of the Attorney General for the duration of the 
trial unless in the interim, in the meanwhile you indicate 
your . .willingness to answer the questions you have declined 
to answer today. 

Do you undcstcnd? 

THE wl'?" 'PR : T understand. 

THE COURT: That is civil contempt, and the purpose 

of civil contempt is to induce you to break your silence. 

There is another kind of contempt which is called 
criioinal contempt, which has as its purpose punishment 
for the crime of contempt. The two are not exclusive. Do 
you understand what I have just told you? 

THE WITI-ISSS: Yes. 
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Tim COURT: All right, b_. Snilov. The Court 
finds you in civil conteri’it and it i3 the order of the Court 
that you be conv.itted to the custody of the Attorney General 
for the duration of trie trial or until such time as you 
answer the cjucs-ions which you have declined to answer today . 
Yes, Mr. Leighton? 

HR. LCIGilTOU: Your Honor, would you hear m.e on 

the question of bail? 

THU COURT: Yes. 


HR. LUIGHTOll: This defendant is 3 3 years of 
ngc, he is currently completing his first year at City 
College, and he too, like the previous witness, is going 
through his final cNe.mir.nti-- n period at this time. 

I believe he has three or two exams to complete 
before cor plating his first year at City College. 

Tin: C ' T: I will see to it that he gets a chance 
,-r)' ^ \ * t.o l"'.' r ■ * ■ t r* r 3 • 


I 


HR. i; . y tcc-h: . T think tecs defendant hast the r 
grounds of non-frivolous nature as opposed to the previous 
witness. 

This witness has raised the ( question of double 
jeopardy which your Honor has already ruled upon. We have 





also the question of the destroyed wiretaps which your Honor | 
has already ruled noon; and this witness has an additional 
argument of a violation of due process in that Mr. Ceigel, 
although a Government Agent and although he, Mr. Seigel, 
consented, did take down the conversations of this witness 
who has a case pending in the State Courts covering facts 
which arc in this indictment. 

I thin/: this is a non-frivoters ground, I think it 
is a good ground for appellate review, and I would ask your 
Honor to consider setting bail in Mr. Pnilow's case. 

May I further add that Mr. Srilow is presently out 
on a $3500 bail on the case pending in the State court. I 
would ask your Honor to set a bail in tnis case or released 
defendant on his own roco nuisance. 

THE COURT: T -yi not going to do that and the 
reason I am not going to do that is that unlike the usual 
appeal section in which the bail laws indicate that bail 

is to be granted unless certain condj tic r.s exist, the civil 
contempt statu*:? ~ /-vpr t'-■> 




• » ^ 


°: :> pOoite way, //H;: is cast .in lanrruage which - 3 j r 
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says sonothing like r the defendant shall not bo ado.ittod 
to bail unlessand I draw from that the conclusion that 
that law is to be construed as I have just suggested. 

I reluctantly must tell you that I do not, cannot 
say that I recard any of the grounds the witness has 
invoked here substantial, and I shall not admit him to 
bail. 

MR. j.'IGHTOU: iour Honor v/ill direct the marshal 
to make an cf.'rrt to see that this witness o.oes take his 
examinations? 

I 

1 .:.'; V'lT: I order the marmnl to see tc it that 
this witness, : s v/ell as the previous one who has been con- 
rutted, will have an opportunity to take his examinations. 

I want that communicated to the marshal as I did in the 
other situation. These young r^n will have a chance to take 
their examinations, and that an order. 

MR. LUICHTOH: xour Honor, one further— 

THE COURT: With respect to the kosher food thing, 
that has already been raised and I an going to have to ask 
the United States Attorney to convey ny view that if it is 
in any way psosiblo, that these people who are committed 
should have their dietary requirements respected. 

MR. HER:' ." r CR: Your Honor, thrro is a case in so- 
circuit court called Rarrott against something. 


I remember 






reading it when I had the problem before Judge Weinstein in 
the Eastern District. 

Judge Weinstein signed an order ordering the warder 
of the West Street Penetenriary to provide kosher food for 
the—in that case it vas a defendant—and I believe he baseid 

his order upon the :arrett case. 

HR. PUT": L: We will do all we can, your Honor. 

I don't knew of the case but I really represent to the Court 
that we will exercise oar best efforts. 

TII£ COURT: Better than that you suggest to tne 
United States marsh: 1 that if he finds it difficult, I ray 
just very well sign an order. 

MR. PUTZEL: It won't be the marshal. 

THE COURT: ^ I mean the warden of that facility, the 

I nay very well sign an order of the Court such as Judge 

Weinstein has previously signed. 

In other words, I want something more than lip 

service when I say that I want these young men to he able to 

observe' their religion and its tenents. 

I 

MR. PUTZEL: I understand, your Honor, and we will 

follow the spirit as well as the letter. 

THE COURT: I think what I ’rant you to convey is 

that I rean business. 

MR. PUTZEL: I shall convey that, your Honor. 
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flu") 


THE COURT: All right. 

MR. LEIGHTON: Thank you very much. 

TiiU COURT: ij.ir.i lcrcn, I think we will recess 

new until 2 o'clock. 

MR. PUT7.EL: Your HOnor, T v;os just thinking, we 
arc going oo —.cull Mr. Soigcl. I have talked to Mr. 
r>.' rshowit- -.-itreference to what .Mr. Soirgl is going to nay.. 
. r.a I do r. ; t.. -.k it in necessary to keep the jury here, 
l/ohaps we ,houid o.ccuse the jury nor. 


r ; "T: V* T o have hod Mr. Hues, Mr. Srrilcw, Mr 


hoi gel, 


north folic;/ is — 

Mr. Elbogen in not here and we wij.i no. 


THE COURT: All right thou ve shall sit. You 

nay stop down, sir. 

(Witness excused.) 

THE COURT: We shall sit until we dispose of the 
-o-irol thing and then we will let everybody go for the day. 
MU. PUTSUL: All right, fine. 

The Government calls Sheldon Ecigel. 


. 












EXHIBIT "B" 


TO ORDER TO SHOW CAUSE 


2 


< • t. 

u- 


JEFFREY s 11 I L O V>, called as a witness in 
behalf of the yovc.rnrr.ent, was duly af tinned, 

and vest if Led as follows: 

i', r *~r* PQ^ Tr '~ % ; T v:i J 1 yCU/ 1*1 IT • LCl^h L-OI’ • 

- •j PT ; T f \ ^ p].CaCC tllC* COUi. t / X cun ^ 

Kobo re Leighton, 15 Park Row, Wew York. before this witness 
:r -iPneu question, your Donor, I would ash t. ; Court 

'•cverr.: cat 'rev. calling doffrry Sr.-il-ov 
.> ir. last his idsnVfy is twisted 
■ . _ o r t he ill lit; or sun oss-iii j 

V . •• • v'- ic.!. re tide c* »’.y *..». 


►> »• ", ,** *• •« » • *- *' f 

• J t J W *. « « i ... — J v 


c.r. 


r ’. "> f; , _ ‘ i , t . C 

( *> ' ..... ' i- {■ ** !• r. f 


scutmi-iv. t isrncv crrr.T p.rr-'n-.rr.M,. u s. ».wV.’: 

HUfV ICUA-.L. M.-.- VCMK. K.Y. CO 1 


m 3 ;tj> 
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Smilow- 


( 2 V 


• . ,, . { 
f.* O O 


mcbr 20 Smilow- 

* 

Appeals of this circuit. 

I believe yesterday in the decision it said that 
the knowledge of Mr. Seigcl's -..’hereabouts was tainted be¬ 
cause it was based on illegal 'wiretaps and illegal search 
of a vehicle that he possessed. It is our claim that under 
the ’dong Son rule -- 

THI-: COURT: Weren't you aware of that rule 
before the appeal; hadn't you heard of it? 

MR. LEIGH'-'GM: I had, your Honor. 

THE COURT: You made no application before for 


3 a ** i 


MR. LHICI’TOM: I thought that in asking for the 
wiretaps, or a transcript of these wiretaps was tantamount 
to ray asking for a hearing and I thought the Court in the 
interests of justice would direct a hearing be held in order 
‘o nee whoihiv or not taint was involved. 

THE COURT: I am just going to let that pans 
witnout responding to it. 

MR. PUTZEL: I would like to ask Mr. Leighton 

•. b.at his clef:., is, because it seems to,me what he is statin'/ 
h. ro, your L’encr, is that ho j r> moving to suppress hi s 
< aua-’n u • a a,.-.: v ,.om me Court of 


.Y>o..s 1 h a f oivd v.. • 


...\ ’.a. ) .—.... 


d. •• i i ai nod testimony, war. the. 


UUL\ tdv i > 1 * 





mcbr 21 


Smilov/-* 


(Is) 


9r;': 

i-' •• • ^ 


Is that the gist of what you are saying? 


MR. LEIGIiTOU: 


That is right, Smilov/*s dis¬ 


closure . 


MR. PUTZEL: So you are conceding that Seigcl 


was the source of our knowledge of Smilow; is that right? 

MR. LEICIITOII: I am not conceding it, but that 

is a statement in the government's brief, that Mr. Scigel 
is the person from whom they learned of Mr. Smilcw's './here¬ 
abouts. 

. | 

MR. PUTZEL: We so state that. 

THE COURT: Hew that that has been stated, v:hnt 

more uo you v/ctnt to pi. eve? 

MR< LEJ.GHTOil: My statement is that the 

1 

questions propounded to Mr. Sm. low and Mr. Smilow' s knowledge 
cf participation or alleged participation were learned 
through Mr. Seigel and since Hr. Seigcl was discovered 
through illcgai means, Mr. Smilow discovered through 
Mr. Seigcl, Mr. Smilow's -- therefore his testimony would 
be tainted under the Wong Son rule. 

• THE COURT: Yes. 

* * * t‘ 

MR. PUTZEL: As to that. your. Honor, .1 bc-Jievci 
tin t issue was squarely raised in Vy? Court, of Appeals and . 


rejected. 


It was certainly argued in cur brio: 


■taint as to Seigcl has been found Lv the Court .of Appeal:: 
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incbr 2 2 


Smilow- 


ancl I an not going to discuss that here, but certainly 
there is a gross attenuation as to the fact that Smilov; 
was discovered through Seigcl. Smilow certainly has 
no standing to assert the taint claims that Seigel had 
and I believe that the Court of Appeals ruled squarely on 
that subject. 


THU COURT: I have the opinion here. Point it 


out to me, 


The government's concession eliminates the 
necessity for a factual hearing; is that right? He admits 


r> v i nrtnpvi 

■> r> o 1 

cf-cr K r* f* 

1 ry.» 1 c l r^r»nf i f 

w c 1 r. r, v 1 

beige 1. 



*. i 

- • 


MR. 

LHIGHTOd: 

That is the 

government 

tention. 

I don't concede 

that that is 

the truth 


I have a second 

application 

also, your 


Tlib 

COURT: V7ha 

t is it? 



i;r. 

LEIChVOU: 

The second 

appl ica.tio 


the government has conceded that there have been illegal 
wiretaps on the JDL office wherein the name Jeff has been 
heard plus many other wiretaps wherein no concession her; 
been heard that the voice cf Jeffrey Uni low was on U.-.mu 


W- v. • - « ■ > « 


h t 


■ o. !.<• .air. 


: ayour Honor, 1 would ash you 
-j vlv-tho: or not id . re war. 

.c;v 


1 . o;. a 


j: or not 


any 




13 ' 


© 


* o o 


mcbr 23 


Srni low- 


illegal evidence obtained concerning the defendant Smilow. 


I vould ask your Honor for a hearing at this time to See 


whether or not there is any taint you’d have to decide* 


Tnn COURT: Yes. 


HR. PUTZEL: 


Our view as to that, your 


Honor, is that I believe Mr. Leighton-is waking absolutely 


inconsistent claims here and he has to choose which cnc he 


really wants to assert her*-’. 


TIIE COURT: Let we ask you this before we get 


into any further qiiestioning of this man. Why isn't the 


« - • * * .»-• . 2 - 4 M ..U.' »U T ; M £•«.... *4 V 

X ULUi U Ul lllh xua l vjuootxwiua*'j •• **-•'-** * — -.4.*. • — 


that he could be prosecuted for criminal contempt if he 


persisted, why is that‘record not sufficient for you to 


proceed in criminal contempt and let him raise those 


questions before any Judge who is involved in the trial 


of the criminal contempt. 


HR. PUTZEL: In our view it is because the 


Court of Appeals squarely hald i'r. this matter that Crniicv; 


I 

20 j was aware of all of these circumstances, and because he 


knew darn well that Geigel was the source of his identity. 


22 jj chose net to raise that motion and therefore waived that 


it is cn page u.l 


”1 O >1 MT A* 


Til); coin? : Let :\o see it, please 


« i 
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racbr 2 -\ 


smilov- 


(Pausc.) 

THE COURT: I have read that. 

Let me ask you, I-lr. Smilow, are you pr epared to 
answer the questions which you refused to answer at the 
last session? 

THE WITNESS: No. 

MR. PUTZEL: May wo mark as an exhibit the 

of June C, 15/- starting at page 17S? 

MR. Zb’Eir.O'.I: Is this a transcript in this 


proceed in 3 ? 


t. e.nscr j pi 


'»•» r» “.t *. pm . Vnc 

. i. X.J W- *w v# l • • ■» - 


T. don't think we need to 
werk it. You can direct my attention to it and counsel's 

attention to it. ( ' 

MR. PlITZEL: Directing the Court and counsel 

an.] the witness' attention to the transcript beginning at pug 
17?, v:e would ask Mr. Smilow to take a look at the 
transcript, to look at the questions that.were asked him, 
and tell us whether it is his continued intention to 
refuse to answer those questions. 

MR. LEI G'nTOU: Prior to Mr. Smilcw being 

requested to do that, I would ush your Hor.sb at this vrre 
7 a: that a ho ring be held tc decide whet k-'r or nr:t 
t ,j... wirc-t; ? in question or. the JllE off no .'id in fact r.a.v,- 
infer 1 it.i.m which lo-.l to t ".e “./here- hours or* . r. ! mi’ w 







1 

& 


mcer 25 Smilow- ’ £■»» U 


2 

■ 

and whether or not it is tainted. * 


1 3 

THE COURT: I decline to do so. I am not 


■ 

even going to ash him anything today other than' the fact 


5 

that ho would persist in his refusals to answer. Beyond 


■ G 

that I think the record is sufficient to proceed against 


I 

him, a 3 I warned him the last time, for criminal contempt. 


8 

■ 

and the United States Attorney advises me that he in going 


■ 9 

to do it based on the record the last time at which you made 


1 10 

no such request. 


■ 11 

Then if you want to take it up with the trial 


" 12 

mk 

judge, whoever it may be, in his criminal contempt case, 


1 ’? 

i .. 


■ 

t 1 

^ ^ wvy xl.. but lux i»ULv x believe. 

I 

j 14 

and I advise you, sir, that your failure to answer questions 


r> 

■ 

which you arc now looking at at the last session which you 


1 16 

were called upon to testify constitutes criminal contemt of 


1 

court and that the punishment for criminal content? is without 


18 

■ 

limit. 


1 19 

Is that clear? 

\ 


' I 20 

T1IE WITNESS: Yes. 


21 

: MR. LUIGHTC.'l: Is your Honor going to allow 


V 22 

the United States Government to ask of Mr.: -Gmi 3ow questions 


1 23 

concerning this record? 


1 

V ; !b COURT: No, the record- is clear. 


L * 

Mil. PUT ZEE: I think the record is perfectly 


• 
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ncbr 2 6 Gr.'.i low- 

clear and 1 think Hr. Smilow has answered that he persists 
in his contonptuous refusal to answer questions and, 
accordingly, pursuant to Rule 42B of the federal rules 
of criminal procedure wo will novo this court through 
an order to show cause on papers to have Mr. Smilow 
cited for criminal contempt. 

I would ask the Court to inquire of Mr. .Smile:/ 


whe 

rthor he was 

in court 

jUSt 

previo; 

JS to 

thi 

s dur 

ing t 

he 

tir 

'.O ',’1 

icn Hr. 11 

vss was 

r.dvi sc 

d by ti 

::e Co 

u rt 

of tk 

d cor: 

- 

se - 

:u arc 

•os of ro 

fusal to 

tosti 

fy. 




- 




THU 

COURT: 

\ .'ere 

you he; 

re v/h 

.. n 1 

deal 

t ’./it 

•l 

it nr 

s a 

fr>v/ momo 

rhs ago; 

wore 

von in 


rrnv 


*> 




TilK 

VlTURSS: 

Yes 

• 








THU 

COURT: 

You 

heard 

the 

enti 

re -- 





THU 

WITNESS : 

Yes. 









Tlili 

COURT: - 

- situ 

at ion, 

all 

the 

ruestiens 


<_* I • 

i t'Vi 

• rything 

T said to Mr. 

iiuas? 








THU 

WITNESS: 

Y e s . 









Till: 

COURT: 

All ri 

g h 1: . 








MR. 

rtlTZUL: 

Our 

applic 

a tier 

i is 

that 

Mr. 


Sn. 

i 1 ow 

be arreJ 

itc'd and 

that bail be 

f i::c 

■d in the 

amour 

\t 

of 

$ r > 0 

, 000. 











tih: 

COURT: 

X vi 11 

. 1 

yo : . 






{ • J jj\ .v. v>: i xlhs • 


Vour lienor, on 


c.ucstion of 







<&> 


nsbr 27 


Sn.ilow- 




bail, you are fully faniliar v;ith the background of this 
witness. lie has bpen before your honor several tires. 

o touch the Highlights, I believe he is 10 years old and 
he is a freshman at City College. He has been before 
this court several tines. He has been before Judge 
lie inf eld, I believe, in another proceeding several tines, 
he appeared in court or. each and every occasion. 

He lives at home with his parents. They 
reside in Kings County. His mother is here in court and 
has been here each and every occasion. 

This witness is presently out -- 
T ,,p cortw. no yon know who i riiM in cou**t: 

today? Iris Cones. 

i : 

i 

Go ahead. 

MR. LEIGHTON: This witness is presently in¬ 

dicted in the state courtm charges arising out of charges 
in this indictment. He is presently cut on bail at 

$3,500 in the State Court. That case/is still pending. 

% 

I believe that the defendants in this case 
have been released on $25,000 bail. I know the government 

has requested $50,000. Your Honor has set $50,000 bail 

» _ 

on the prior witness. I would respectfully urge upon 


your lienor to 




bail would be tantamount to no bail at ail for this 
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Srni lew 


(S' 


■ <_» 


r.cor z 


0 0 


defendant ~~ for this witness. He will be -- 

TH): COURT: He is about to be a defendant. 

MR. LEIOHTOH : lie will not be able to raise that 

Lp.il. i ask your Honor to consider if the Court is going to 
impose a $50,000 bail that the Court consider a higher 
personal reccgniz..ncc bond and allow a $3,000 or $2,000 cash 
security to be placed wi th the signature of his r. other 
and father as guarantors of this defendant's presence in 
cour t. 

TIH: COUHT: I am going to fin $50,000 cash or 

.;nr,.‘;u i.n.-.d. if th- Couru or Ann.-.n i derides the- bail 
is. excessive — they arc on the 17th floor and that is what 
they are there for. Bail is fixed in the nun of $30,000. 

MR. bHICCTOX: Thank you, your Honor. 

THU CCl.RV: You nay step down, Mr. Ht.ilow. 

(Vi i t css e::c a s a d . ) 

MR. I'UTUUL: It is intended to serve counsel 
Mr. liu.s and Mr. rh.iluw with rornvd papers this 
a; ternoen citing ther. for criminal ccntonpt for tl.cir 
\r If ul rcf.u al to sn-'w-.r guest ions. .Vie would as.’: this 
Court to fix a date h* which vhat isov ion should be yet':.:: - 


jin. 


.o 


I want to exp 1 sin ic \-u f 


i chin!: 


i s 


, .1 e . .d r. ->t 
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ORDER TO SHCW CAUSE AND EXHIBITS 


'! UNITED S'l \TES DISTRICT court 
" SOUTHERN DISTRICT CF KKVJ YORK 


• UNITED STATES OF AMERICA 


-v- 


RICHARD HUSS, 


Defendant, 


Ar 

,p' 

*• 

X ///\ 




FILF.D 




on ' 11* \ 


r 


- K V. 


ORDER TO SHCtt CAUSE 

B; % CL 


Sufficient cause appearing therefor, it is hereby 
ORDERED pursuant to Rule A2(b), Federal Rules of 
Criminal Procedure that Richard Hess shoe/ cause before this 

* , i 

Court cn July 3, 1973 at 10:30 a.m. in Room ilO o.. s-iv? 

United States Courthouse, Foley Square, l,ew York, hew York, 

I 

why he should not be adjudged in criminal contempt of Court : 

«... i 

for his v’ilful refusal to answer questions put. to i» •*.»*! ***- 

I 

the trial of United States v. S tuart Cohen a nd She ldon Davis , 

- ( 

» 

72 Cr. 778, as more fully set forth in the accompanying 
affidavit. 

IT IS FURTHER ORDERED that service of this order 

to show cause on Richard Muss cn or before 5:00 p.m., June 

i 

28, 1973, be deemed good and sufficient service. 

IT IS FURTHER ORDERED that, for the reasons 
stated by me in open Court, Richard Huss be arrested by the 
United States Marshal, and 












by rr.o 



IT IS FURTHER ORDERED that, fc-r the rease,is stated 
in open Court, bail shall be fixed in the amount c£ 
$!>0,000 cash or surety bond, and the defendant shall be 

remanded to the custody of the Attorney General or hlr, duly 
author Rac'd representative if he is unable to post such 
bail. 

IT IS FURTHER ORDERED that the United States 
Attorney for the Southern District of New York or any 
Assistant United States Attorney be and they hereby are 
appointed and directed to prosecute said Richard Hues on 
behalf cf this Court, 

Dated: New York, New York 
June ,1973 


SO ORDERED: 



ARNOLD DALE AN 

United States District Judge 


I 







t 

!! 

jl 

; 


‘i 

i 

i 

'i 

ii 


II 

ll 

I 

I 


I 

I 
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um7.:d statts pietihg? court 

SOUTHERN DISTRICT OF '.XU YORK 


i;r;iTLD 


STATES CF 


AMERICA 


-v- 


RI Cl LARD RUSS, 


i 


AFFIDAVIT 


Defendant. 


MATE OF KEW YORK 

coufty cf :;eu io.u; 
souther;, district of tore ) 


I1UFRY I’UTZEL, III, being duly sworn, deposes 


and says: 


1. I an an Assistant United States Attorney in 

Che office of Paul J. Currsn, United States Attorney for the 
Southern District of w York and, as such, was in charge cf 
the prosecution of the case of U nited States v. St cart Cohen 
and S h eldon Davi s, 72 Cr. 77G. 1 make this affidavit in 

support of the Government's application for the issuance of 
an order directing Richard Huss to show cause why he should 
not be held in criminal contempt for wilfully refusing to 
obey the Court's lawful order to answer questions put to him 
during the criminal trial of Unite d State s v. Stuart Cohen 
and Sheldon Davis , 72 Cr. 778. 

2. On I»ay 30, 1973, a jury was duly empaneled in 
this District to hear the criminal case of United States v. 











72 Cr.'778 


© 


Srt Cu' Sa c 1 navis , 72 Cr.*778. Cr. June 8, 1973 
Ric::..rd 12.;.* j was called to testify as a -;51: esc it' * •; •' :: . 
and was duly plan'd under a f f iriv.at icn. 


3. On .Tun • 3, 1973, a-ter Huts had asserted his 
privilege against self-incrimination the Court conferred 
in.-ini f t y upon him pursuant to Title 18, United States Code, 
Sections COO2 cm: m-g . Thereafter, the said Richard Kuss 
lid wilfully and without just cause refuse to obey the 

i 

Court's lawful order to answer the questions put to him 
by counsel for the Government. The Court thereupon adjudged 
Muss in civil contempt of Court pursuant to Title 28, 1 

Ihiie . d Stat s Cud- , Section 1826 and ordered that he be 
imprisoned until he should purge himself of his contempt 
by cnsw'.ring the questions as ordered by the Court or until 
the conclusion of said trial. The Court also explicitly 
auv.i-cd Ku.;s at that time that, should he persist in his 
wilful refusal to obey the Court's lawful order, he would be 
s.n.j^ct to punishment for criminal contempt. • i 

I 

A. On June 26, 1973 the United States Court of 
Appeals for the Second Circuit affirmed the judgment of 

} 

civil contempt. On June 27, 1973, Richard Huss was again 

i 

placed under affirmation in the trial of United St ates v. 

C/i i t Cu h ~ r. and f^ol-’cn navis , 72 Cr. 778 and thereupon 







! repeated his refusal to ansv:or the questions previously 

i 

j| put to him and refused to cboy the Court's further order 

i 

|l to answer additional questions. The Government thereupon 

j 

il stated that it was unable to proceed with the prosecution 

j i 

of the charges at bar, and the trial wAs thereupon 

'l • ■ ■ 

tormina ted . 


5. I attach herewith and incorporate as a part 


of this affidavit the transcripts of proceedings of 


June 8, 1973 (Exhibit A) and of June 27, 1973 (Exhibit B). 


6. Wo prior application has been rrtfde for 

I 

I 

this relief. i 


WHEREFORE, it is respectfully requested that 
the order to show cause be issued. 







KERRY iUIZEL, ,111 a 
Assistant United States Attorney 


Sworn to before me this 
1 day of June, 1973 

jL. 

7- - 


CiI.OTiTA CM..U'f FSE 

Notar> Public. State ot New Wk 
\o "U.'.U'i 
fHhtitieJ in Kt'W ‘•‘‘.iinty 
Co: Tt> ->i"» iaxpn'«» MifC.i * ' 3 
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ryiuniT "a" to order to show cause 




RICH A r. 0 II U S S, called as a witness by the 

Government , duly affirmed by the Clerk cf the c vrt, 

tea L v l i v * *j > j c . c i.■' s • 


HR. ARTHUR MILLER: Mr.y it please the Court, 
r.-.y name is Arthur Miller, attorney for Mr. Hues. 

At this time your Honor, the authority of Tane 
against United States, I would like to request the Court 
that they refrain from calling Mr. Uuss as a witness, and' 
that the Cavern: :i.c learned of Mr. Huss through illegal 
wiretapes on:: riVg-el pressure pvt on sroci fi.cnllv the Jowls! 
La/cn.,e League offices and the previous witness in this 
case Mr. Cholic-?, Meigol. 

HR- CM.' J: Vour Honor, with respect to Mr. Huss, 
\o have an affidavit regard to the CIA wiretaps which 

v.e were directed to get last tire we vrere in Court. 

That affidavit which is Court Exhibit 3 covers 

Mr. Huss. 

i 

We have the telegram from the Department of Jus tic 
on the 29th of Hay 1973 indicating that there were no--there 
v:-.s no electronic surveillance of Mr. Huss. 

We have the former THI representations which were 
made during the hearing in February to the effect that there 
wore no overhearings of Mr. Huss. Ua will have an affidavit 
which we will put before the Court from the Department of 






Justice indicating that there were'nc. electrcnic ovarhanrir' > 
ct any kind of Mr. Huss. 

THE COURT: How about bin print that you lean ■> ‘ 

\ 

of hie existence through illegal wiretaps? 

HR. JAFFE: We are prepared at this time, your 
Honor, to show that the existence of Mr. Huss was obtained 
from Sheldon Seigol by Detective Parola. Detective Parola 
is here and we 3re ready at this time to go forward. 

Your Honor, with regard to his allegation of pres- 

I 

sure on Mr. Seigel, the Government would assert that at 
this time Mr. Huss has absolutely no standing to raise that j 

i 

issue. 

! 

His standing, would not come into being until he 

was held in cents: pt. 

V/ith regard to the v/iretap issue he does have / 
that standing and the representations which are made by the 
Department of Justice would indicate that there was no 
electronic surveillance on which he was overheard. 

MR. SLOTHICK: Your Honor, with regard to that, 
as I read Tone, the defendants have standing to move to 
suppiv:. s any evidence, witness, or material that they feel 
has been brought into the courtroom based upon an illegal 
action of the Government, so on behalf of the defendants, I 
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CO nova to exclude this witness f ton testifying based up a: 
tho illegal activities of the Govern' vrit . 




corveeV %?••a' tier.. 

THE COURT: Denied. 
All right. Go ahead. 
DIRECT EXAMINATION 


BY MR. JAFFE: 



Q 

Fou 1 d 

von state and spell your name, please? 

A 

•p oh • 

’ iluss. 


Q 

. I i 

. ou tell us where you 1. 

i ve ? 

TV 

* »'• 

n Island liou.l:varu. 


Q 

Foul .1 

you tell us your age*? 


A 

j r. 

c.fully decline to 

-• er this series of 

i 

question: 

on ■ : 

grounds that my ter ct 

: ony nay tend to 

ircrimij.. 

1 

'loo it is my under:, t 

ending of tho Jewis 

Lav/ that 

I am p 

'ohibited from testify! 

t-.ij against another 


Jcv; in a non-Jo-'is:i tribunal and on tho groum o that any 
contrary interpretation of Jewish Law made binding on no 
is itself a further violation of basic Jewish Law. 

MR. JAFFE: Your Honor, at this time we would han 
up to the Court an application we attempted to file last 


week with regard to immunity for Mr. Hugs 








© 


21 

22 

23 

21 

V, 


3 

4 

5 

6 

1 7 
8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


I will hand a copy of that application to Mr. i 

Miller, and I will hand to the Court a letter, the original ; 

i 

of a letter frco ’.'e.nry F. Petersen» Assistant Attorney 
General, author.; .: ■: the* United Gtntoo Attorney to r thr 
application. 

• 1 

i 

A copy of that letter is included in the applica¬ 
tion. 

THE COURT: Have you shovn this order to his lawyer*? 
MR. JAFFE: Yes, I have, your Honor. 

MR. MILLER: Yes, I have it, your Honor. 

TIi-U COURT: I an inclined to charge one word of 
this, Mr. v7ar.fr. In the last parapr-ph of the order, it 

i 

savs tVs order shall beccr.o effective onJv after the date 

I 

of this order. 

j 

I an inclined to change the word "date" to "after i 

! 

the rig ring of thi - or ' 

MR. JAFFE: I agree, your Honor. / 

MR. SLOTNICK: Your Honor, I would on behalf of 
the defendant, and I state that I believe I have standing 
to challenge this— 

THE COURT: I don't-believe you have standing to 
talk abouc whether I could confer ir.munity on this iran who 
is represented by counsel. I don’t believe so at all • 
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20 ■; 
ti 

21 | 
i 

i 

"i 11 

*“ i! 


yr% sjjOCHTO ': Thfs 5.” a way of attempting i.ovc~. 

him to give cvich r. cc ag.-ir.3t ny client. • 

Tilrl COURT: But he in not your client. j 

r.LB .VICE: Then, veur'-oeor will net ,-Uov me 

■in : *"'? 

th reemoct to ''ii a, 


t > -v-.o oh 


COURT: ;>t'r crvruct VI 


ve: 


3 

4 

5 
0 

7 

I 

8 

9 

10 
11 
12 
i: 

14 II 

15 

16 

17 

18 
ID 


MR. ZWKIBON: May we both have an exception to 

that, your Honor? 

THE COURT: Yes. 

JM'PE: I believe your Honor v. t c would hand 


that to whi *>:- 

; iuad have it filed. 

» • n 

i * S • • . 

vpF: with regard to the second prong of 

Mr. Huso’ :>ui... 

•jiit that he just read, -h.;t he declines to 

answer T- -'ey. ■ 

: on the basis of his religious beliefs. 

we v;culu ir.: - 

the Court's attention to U .2 opinion in 

United Eta tar 

.--us Emile*. ^ 


TUB ■_ ....^t: • X am familiar vita it and I jdhore 

to it. 

♦ BY MR. JAFFB: 

q Mr. Huns, directing your attention to January 26, 
397 v, specifically, to the morning of that day, did you 
see the defendants Stuart Cohen and Sheldon Davis on that 

day? 


■ 0NLY cop y available. 
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THE .COURT: Dcfore you answer that quest ' , Mr. 
Huns, I want to explain to you that I have just signed an 


order which confers immunity on you, and which prevents the ' 

use of anything you say against you. j 

i 


I an rc* **" to < \ve you n aorant or as much tire 
as you like, Mr. Hu.»s, to talk to your lu , .. r yer sc that he can 1 

explain to you the legal significance of what. it is I have 
done in signing this order I have just signed. 

You nay step down. 

MR. JAFFE: Your Honor, before the witness steps 
down, would the Court also admonish the witness that it is 
the Court's opinion that the other basis stated for refusal 
to answer, ■'cvifically the religious '-•'•o'-rds, is not a 
valid basis arid that he consult about that? 

THE COURT: Yes, Mr. Hues, your lawyer knows the 
case of United . - rates v. Snilcw, I have no doubt, but another 


Judge of this Cv.rt has ruled upon th. a sc.:, e objection in 
the case of Mr. 3:niiow, and has held it to be not a valid 
ground for rc, v;ai to answer. 


The substance of what I have said is that I agree 
with the ruling of that Judge, Judge ’.’e info Id by name, with 
respect to the claim based upon religious scruples, and 
advise you that it is not a proper basis on which you may 

l 
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@ 


refuse to enswer. 

t 

i 

MR. MILLER: May I please the Court, I do net have 
a copy of the second Snilow decision. I had a different 
copy v;hich does not discuss the religious issue. However, 

I v:ould like t point oui that I believe that the religious 


eas vi .11 be r-- ; ::v d 


r > > re 1 v 1 Vo or. ■ 


r.irilar to the i~ . .-s raised by Mr. Sr.ilcw, are in effect 

• 

difieront, and v:c-uld like to have an opportunity for this 
witness to be heard on the religious issues at this tir.e. 
THE COURT: I will pcrir.it it. 

MR. MILLER: Thank you. 

THE COURT: The issue by the way, as I rcrer.ber 
it sir, is erectly the wone Judge Weinfeld wrote about in 
the Unilow care, rarely, as I remember the opinion, that 

7 s to 


S:*J.1c-.j claii. t.I.r.t it would violate his Judaic be?.vers ct 

inform, and T. understand that to be the basis of Mr. Huns' 
refusal. 

An 1 right a?out that? 

MR. MILLER: It is similar but it is different 
in very irate rial aspects. 

THE COURT: How does it differ? 

MR. MILLER: Well* it's not that he's not willing 
to inform. Or there are two bases for his refusing to 


testify. The first is 


whether or not this Court in fact 







1 

1 

■ 13 

© 

ucv.3 have jurisdiction over two Jewish parties. I believe 


•0 

Judge V.'einfold's decision in effect has ruled that under 


1 21 

Jc wish Law this Court does in fact have jurisdiction over 


- 22 

Mr. IIuss to testify or Mr. Snilow to testify. 


23 

■I 

However, Jewish Law is very, very settled on the 


1 " 21 

fact, and I quote from a book called the Code of Jewish Lav:, 

1 

1 

I 

which is a compilation of 2 rw off' chirm. *hc err . . 

i 

■ 2 

Jewish person from the times he wakes up in the morning urhi: 

| 

3 

1 

the time he wakes up the following morning, and with respect 1 

i 

1 

to one's testimony in Court, it discusses the issue of 


■ 5 

whether or not Mr. IIuss is even permitted to be called in 


■ 

6 

■■ 

this Court, but as you stated Judge Weinfeld has ruled that 


1 7 

he is required to testify. 


1 

THC CC1TTVT: I might say that case has b'-^n a?f;r -r 


9 

■ 

by the Court of Appeals as I understand it. 


■ 10 

MR. MILI.SR: However, the Jewish Law rocs cr.e step ! 

1 

further?*. It does not permit a witness to testify in a non- j 

i 

i ■ 

j 

Jewish Court where the punishment or the verdict against j 

! 1 13 

the defendants in the case, if they arc Jewish, would be 1 


1 14 

1 

different than the verdict which would be rendered in a 

i 

if * * 15 

Jewish Court. 


■ 16 

Now, Jewish Law states that testimony of a witness 


1 

ONLY en-M, ... 

■ 

. e HI r 

1 

* * fc “ r *•* ^ 










who accepts u. reward for testifying is null and void. It 
lu.s no effect whatsoever. I submit to this Court that by 
granting of immunity upon this witness for his testimony, 
lie hu3 been rewarded with some form of remuneration, basie.M 
freedom from prosecution in case he should say anything wh 
would incriminate him. 

THE COURT: Freedom from 'the u.te of hi" tesci; or" 
MR. MILLKP.: Us« of h It tec tir-nv, v-. 


In view of the fact that he has receiv 1 


.hi 


grant of immunity from prosecution, according to Jewish Lav/, 
his testimony in a Jewish Court would be null and void; and 
since his testimony would not be admissible in a Jev/ish 
Court, Jewish Lav/ goes further and states, and again I read- 
and if coumel r.. guests, lean provide him with a copy--in 
effect it nr.-s that if a Jew test.- 5 fj.es against another Jew 
who became j‘ ■ V i to a larger sum—and Lh * term larger sum 
is used wii' re. jet to monetary cor-pc:, cation but it holds 
equally tr . •/: • h respect, to p;:nie\- r-.nt for an act — 

r.w,-;r: V.'hat makes you say that? 

. I 

IT.. P-’.'-UK: that is the intci. a rotation. 

THE CCjr.T: You are talking about suits for money 

MR. MILLER: lio, they are not talking about suits 
for money. They have used that word, that phrase. .Io>-/ever 
it deals with conduct in Court in general. There is no 







10 I 


specific limitation to it. 

THE COURT: All right. 

MR. MILLER: It states quite, clearly that if a 
Jew will cause' someone to be liable for a larger sun of 
money then he would be in a Jewish Court, he is not allowed 
to testify, a complete prohibition against testimony. 

Coing back, that his testimony is null and void, 
i - tm.. .'ii.r.v jc . c .v ■ . d / in this ^- t 

and giving testim.^ny which in effect is null and void, he 

will in effect be bearing a false witness, which is in clear 
violation of a commandment in the Ten Commandments, which 
prohibits a witness from bearing false testimony. 

Now, the Ten Commandments, or requesting a witness 
to ta-.c an act, affirmative act, v.’hich clearly violates a ■ 
cardrrr.l precept of his religion gees far beyond a mere 
interest of tie atate, of a police power of the State to 
have thi3 witness testify. 

This is asking him to violate a basic precept I 

j 

of Jewish religion. 

I 

THE COURT: Mr. Huss, you hear what your lawyer j 
is saying, do you not? 

I 

THE WITNESS: Yes. 

THE COURT: Is that the basis of your objection 


on religious grounds? 
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it is . 



<$3 


THE WITNESS: Yes, it is. 

r:r< . KILLER: There is a second ground. 

Thin witness has been advised by his spiritual 
loader that this Court does not hove any jurisdiction vhats 
ever. 

Now, I submit that Judge VJeinfcld's decision 
nay or nay not be correct according to Jewish Law. ibeevw 
. >•, i- c : :nl?. ’. oar ' that one decs or.- 

has a nme.uan to Jewish Law he consults his is. 1 : i rad 

his rabbi only. The decision he gets from his rabbi is com¬ 
pletely binding upon him. 

If he gets a decision he does not like or he wants 
an adverse determination, he is prohibited from going 
further and seeking additional rabbinical advice. 

The basis for this really comas from the Talmud 
end a Tractate, which cecils with the rules ana re guest eons 
of conduct u-<c:i the Sabbath; and in the Talmuu it ci ".tes the 
s torv of cna rao.oi. vdio hold that nature.ay where ho is per¬ 
mitted to have a circumcision for a newborn baby, he is 
permitted to chop down trees and sharpen the knife-- 

THE COURT: Isn’t it getting a little far afield? 

MR. MILLER: It will lead right into it if your 
Honor will- permit me. 











The Talmud goes on and the commentary goes on to 
state that every other rabbi except for this one rabbi 
named Rabbi Eleazer, who lived in a town in Israel holds 
that this is a violation of the law of what you are permittee 
to do on Saturday. 

The Talmud goes on to state that nevertheless the 
followers of this rabbi who foiled his rules and cut down 
the trees and committed these acts on Saturday are rewarded 
with the highest row'" 1 permitted under Jewish Law, v.hich 


in effect would be they are entitled to the world to come 

even though they violated the Sabbath, punishment of which 
is death, and the reason for it is that despite the fact 
that they violated the Sabbath they wore worthy of this 
reward because they did one step which was even higher than 
the Sabbath and that was listening to their rabbi despite 
all admonitions to the contrarv. 


And again this booh Code of Jewish La;:, when it 
talks about tine honor one should give-- 

THE COURT: I understand what you have said. Do 
you understand, !!r. Kusn what your lawyer has said? 

THU '.JIT!LESS: Yes, I do. 

THE COURT: Is that too part of the basis of year' 
refusal to answer on religious grounds? 

THE m TNESS ; Ye 3 , i t. is. 

/ ' t 




9 








©■ 


THE COURT: All right. 


lij II 

it 


MR. MILLER: If I r.ay just quote, it says that a 
person Must honor and revere his teacher More than his 
father because his father has given life in this world while 
his teacher prepares hir for life in the world to core. 

Now we know again that the Ten Corirumdr.er.ts roqui: 
the honoring of one's father. Yet, according to Jewish raw, 
which is uncontradicted by any rabbinical authorities vhat- 


ic 1 low a ,'.:i ev. r : 


:h He sl.itcs v. i i a c ’- oy~/ ci¬ 


tation which he gives you, is greater than even the honor 
which is required of you in the Ten Connandnents. 

I subnit to this Court that the principles which 
this witness is relying on are basic cardinal precepts of 
Jewish Lav/ that cannot be refuted bv anv other religious 


iU.'.oi 1 ties. 




The Huprare Court of the United States has stated 
in the case of Sherbert v. Vcrner— 

THE COURT: Do you have the citation? 

^ MR. MTLI.ER: . 33<! United States reports 39E. 

In that court :.n that decision the Court decided 
that where a cardinal principle was involved of Jewish Lr.w-> 
it did not deal with Jewish Law—with a cardinal principle- 
after religion was involved the Court would not while it 


I 


I 


ONI) 


A \/ A I j t\ 
1 * r\M! 


15 
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did not deal with a contempt citation in their issue, would 

not hold the defendant in violation of that law. 

I submit that v;e have in this case clear instances 

of verv , very cardinal principles of Jewish Law. In both 
instances they arc derived fren the Ten Co-mandrents and 
for the Court to tell this witness that he is to take an 
act which violates this basic principle of Jewish Law is an 
infringement of his religious right's, the practice or his 
r aiigi vo wV ok : ' -hi' • - v! "he Uirs- r.vor.dr--' 

Constitution. 

THE COURT: The objection based cn religious 

grounds i3 overruled. 

MR. MILLER: I except. 

THE COURT: I would like you to talk to ycur 


client, pi ~, explain 

to hin 

— 

you 

r. ay r.t so d own, ’ 'r. 

Muss -- th r; :r 1'icrnc 

3 Of th 

O' 

-d - r 

I v -” ••• just e Lewd 

’ T . ~:~'TE : 

FV.nl 1 v 

r- 

v r n 

■ ••Lth Ur. nrilew? 

THE COURT: 

W*ji will 

t* 

*•* - 

five-minute r .c:.n3 

h'cause I cviv.ee-1 

+T* V - \t 
w-v * 

r 


*-c> t.-_lk to 

his client. 




j 

| 

(F--.c-.-ro.) 





Ti.T COURT r 

Madam, 

if 

yCU 

do that again, the 


Court will dir ct th;:,-marshals to o::p-1 you. Ycu m the 
f’-ent row. If thr.t haopms one? rcro, the man hall will 
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exclude you from the courtroom. 

THE MARf-HAL: Yon, ycur Honor. 

EXAMINATION BY MR. JAFTE: 

q Mr. Hum, diracting your attention to tmo 
morning of Junuc-ry 26, 1072, did you esa Sheldon Davis on 

that morning? 

A J respectfully decline to snsw^r this sre 
of questions cr. t:.o rrounds that it if. r.y understending 

, v : . wi n'. It*: I *■::-•«' : • - ■* '••• ..‘tidying ' V - 

-,..ot:htr J.-w in a n-n-Jevish iril/ur.al r.r.d on thv> grounds 

th t any cc:.tr ary in*- rpretnticn of Jewish law nade again 
rn. in a further violation of the Jewish law. 

THE COURT: Do you understand I have over¬ 
ruled that objection? 

TEE VJlT"’::r>3 : Yes, your Hcr.cr. 
the cou :T: All right. 


Q 


Hr. ~ 


, -on th: mrnir.g cf January 76 / 1772 , 


d >. ; -'ou driv K . in c. c _ r with Eh Id on Davis and ether 


w -) 1 «* fver* . c oJ ■’ v n into Mr.nhr ‘ to.n? 


A I reepoch fully dr-eli'.ii to answer — 

TTIS cou:. V: You may say c?no declination. 


::;u wit: 


\ f J J Um iiv'iiOi. • 





THE COURT: 



You d:cline to answer cn the sam.o 


crcur.d? 


\ 


THE WITNESS : Y <>?>, sir. 

ME. JAFFE: Mould you order t.h« witnoos to 

TIIE COURT: I ord;?r ycu to answer the question, Mr, 
\ MU', vice. 

A S amo d ■*; c ‘. in ation. 

Q Mr. Huss, on the morning of January 26, 1972, 
did ycu have a discussion with Mr. Davie end other 
i.-cividuc-la cone.rnir.g the pi cd nr. *- ' : f • 

at the premise-3 of either Hurcc Conc.r cj, Irscc-pc rats-* 


cr Columr. ia Management Artists, Incorporated? 

MR. SLOTNICK: I object - to the form of tho 


question. 


THE COURT: Overruled. 


Ycu ray answer. 


A f- ar> a- declination, 


the court: I order yau to ’-.r. 

A Gsme declination. 

q Mr. Uur.s, cn the morning of January 26, 1972, 
did ycu go with an individual r.annd Jerene Zell or kraut, 
ctlrc known as Jerry Zeller, to tho offices cf Hurcc 
Concerts and they place, an aftac v '0 caF*j and ignite it? 
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MR. SLOTMICK: Icbj :ct to tht question, or.*;, A, 

c!j bwing imprcp'r and not ‘binding upon my client and, B, 
au ?. continuation cf a char ado I find rather distasteful. 
THE COURT: Overruled. 


MR. HIiGTHICn : 


am n\:.nhrrc cf the press 


in the Cwurtrcon and certainly vr: have -- 

T2!1: CO'J-.t: ycu ccnrinue he an**.ak after I 

have rul'd, rir, ycu arc going to run into trouble. 

MR. FLCVNICK: T. haven't finished. 

THE COURT: Yes, I have. 


... X C-.l 


, ( x* the record , your Hauer. 


Q 

A 

A 


MR. ZWEirOH: I join in the objection. 

THE COURT: Co ahead. 

Would ycu ensver that quasticn, Mr. Huss? 
San-*.- declination. 

THE COURT: T crd*'r ycu to answer, Mr. Hues, 
ferr.-r d cliraticn. 


. ••-tj -fc ;;-*y ti~r. on tl 'i r or..5ng cf January 26 


177 2, in the company of She.lcJen Davis, J'.rent Eullor/.raut 
al u h.r.cv/r. re J.rry Zeller, Murray Elbcgtn er.d an individual 
nr'' d Murray Elrrc-n? 

, Ct . C 1 u . * * V. V.. . 


c.„ 


I l 
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up.. SLOTMICK: I'jo st respectfully again I 
object and ray nines ycur I’.oner doesn't want no to state 
fer the record — 

THE COURT: State it for the record. 
yR. SLOT1IICK: That those q;r;.ction3 sr-3 not 
binding cn my client and art aim d tcnv.ru prejudicing ny 
client and fer each and av-.ry reason I ntnv.ed before. 
tee ccur; : r •• -*rrv 1 "d. 

You nay anewer• 

A Sana declination. 

THE COURT: I order you'to answer, *'r. buss. 


7:u.rs,"' prior v.o J*r.utry ?r , 1°72, within 


!- riod of tine fren about tv/c v.veko before that date, that 
Is, from two weeks before January 26, 1972, through January 
26, 1972, did you hav - any discussions with Sheldon Davis 
?r Stuart Cohen or with the. individuals Murray Elgobr.n, 
Jeffrey Snilow or Jor one zcllcrkr&ut concerning placement 
~f a71 y attach'.; cants cr incendiary devices at. either Hurcc 
r*,...— —- . - ' T“- V r^ 01 *dcicl < or ColUiaiJ.’.'i • • -H if, ;T:l - n '•? 

MR. SLOTNICK; I ohj:ct to the form cl th-e 
cuL-ticn, cr., it asks fer conversation;. that have bon 
all a godly cut of the hearing of ny cli-rat. 

T-.-o, it in a continuation of a charade I find 


to b* v;r- distasteful, and ask the Court at this peart 
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the witn-r.sa i 3 gcinc to b<: held in contempt that that 
procedure be*. accomplished. 

THE COURT: Ycu ars net hie lawyer, sir. 


MR. SLOTTIICK: I am net hie lawyer, but I am 
hr. Cob *;n' h 1 avyc r. 

THE COURT: I under* tar.d that. I don't 

regard this as a charade at all. He is asking quecticr.3 
•chat boar on the allegations or the indictment. The. 
v.’itncss has consistently refused to nnav.-ar and is heading 
in the direction cf a content, ?.r/l T •.-hall deal with that 
at the appropriate 


j *•- 


-A-* V i • J 


rj*i Cv.j.c 


Flc-tnick and cay that the government by its pared™ of 
eju-nstiern is assuming facts contained in the questions 
knowing perhaps that the declinations are coming and is 
trying the. cuss for the Prase and not for the Court's 
ben*' fit. 

THE COURT: I don’t rv.-.lly think so md I am 
ashing th "n to gc it a further. 

MR. MILLF?.: I '•’as going to suggest whethvr 
*'r. Hun*? has ivdi.w tod h* will r-.lv on the. ruli'wous 

i 

privilege .-.r-.d regard those rules which prohibit hi a from 
testifying, with all du . respect to the puwor of this Court 
end continuing to as): him questions which wa knov; ho will 


( 
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j'xCt testify to is just trying to build up the number cf 
times by which ho ia ^isobeying the Court' scommand. 

I feol that he is relying on one principle. 
c„r.cl r.o r.r.vt-’.r how mny questions he is asked ho is r.ot 
going to wiswer then. 

THE COURT: You mty answer. 

A Scjno dsclinaticn. 

THE COURT: I ord'r ycu to answer. 

A Sfjtkj declination. 

THE COURT: I don't really cm much paint in 

MR. JAFFE: v>.i were going to inquire whether 

it was his intention tc qivo the sane declination if other 
questions ware put to the witness. 

THE COURT: You may answer that. 

THE WITNESS: Yes. 

MR. J.'TE: At thi3 tine* v~ would ash. that tho 
Court make ti* : finding that Mr. Kusc is in car tempt cf this 
Ccurt and *• ho b> remand 'd to th ; * cv *t.cdy of the 

Attorney C/n.cal until such tins during proceeding 

that h z- L-s r- 7 *call'd and give testimony b-f'rw this Ccurt. 

TEE CO .’RT: He fere* ycu u*y anything — I vj£ 11 
hear you, f ca . r — Mr. Huss, I find y .u in ccntbnpt of 
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ccnvompt that I 


thir. Court. 


Thcro c.rc two kinds of 


25 !| 


want to toll you about, 

One is civil contempt, which provides for your 
incarceration during the. course of this proceeding but 
leaves the keys to the prison with you in that if you 
decide to anuv.wr at any tine you will be rei«v-isc‘d. 

Th« nacer.d kir.d of cc;v:v.npt is a criminal 
centrm.pt which da vs nch leek for anev'ors but is meant. as 
punishment for your contemptuous conduct in refusing to 
answer questions. 

I instruct you, air, that a civil ccntrr.pt doo; 


7 find tb .• •.,'itn.iss in cent 1 -not of court. I ''/ill 


hear you, sir. 

HR. HILLER: with rospcct to your Honor's finding, 
it is cur intention to file an appeal with the United States 
Court of Appeals cn Several ior.u?s, the first cf which 
naturally ar’' tlv religious issues and, r-acend of all, 
on eh. auth'r .uy cf th> taint, by the Unit: i States, and 
based rn th *. r.-.ttoro I request that, the witness not La 
re menu ad j a dt c. -.rminaticn. 

COURT : Explain your ucc-vr.c argument to mo, 
pU.a-.a-, at a libel* gr at>ar length. 














ci: 


;c:'- - d v.h*s id-rntih * cf 


this witHa?.-. f..„ auyh v/irotaps md pressure plac'd on tho 


witr.Soig'l ••J.v.hcut which they would not have learned 
tha identity of Mr. Hun a. 


THE COURT: I have already rul'd to th«v con¬ 
trary . 

MR. MILLER: W-a intend to appeal cn that issuo. 

THE COURT: Cut you ~.rt aware; that I have ruled? 

» 

MR. .MILLER: Ye 3 . 

THE COURT: To the. contrary. 


MR. MILLER: End it 
Loth in sues and it in r.y roqu 

riv.cY.ir.n cf thin al in th 
Mr. Hues rot h;. r»v*d -dpsxdl 

cn appeal. 


in cur intention to appeal 
ot thdtrvnding final dnt-r- 
. c ~^r t th it the vitr'na 
7 the fir. .1 determination 


I 

»/ 


MR. JAFFF.: Ycur Honor, with respect to the issues 
cn appeal, the government's position is both these issues 
arc frivolous. Kith regard to th^ religious issue, that 
was decided by Judge Weinfcld, written cn by Judge* 


Fu.int 'rg in tho 
the F.nilcw cane 
ground's than eh 
Fvirh.rg and is 


Court of Appeals, and although suh;;guently 
vio r-ivorsrd it ’./as revers'd fer oth^r 
: religious det^minetien grounds by Judgs 
still the law of t!•..?. circuit. 
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Mix'.: r - -ra tc t!;« taint — 

TUI: C°ii..I r.ur.t pat cn thi record without ar.y 
di..r np:.ct for anybody 'a religious beliefs, the 'fact that 
the matter hen been d-'Acrmired , hay l-tvon ruled upon by our 
Court of Areals and in a legal sens'-: than l am telling ycu 
I \n using frivolous ?« a word of art, thet I find that: 
biris frivolous. 

Mil. MILLER: V.'-ur Honor, here is the decision 

written by Judg? Foinborg and ho dispels the religious 
issue in a footnote and I have, r.o way cf knowing whether 
hn considered the same, authorities or the same issues v.’hich 
I h"' r o raised. It is my understanding after speaking tc tha 
ecu... .1 named cn the Judge’s opinion‘that the san-i issues 
v.w :• r.ot raised. 

'j’Hb CCU'i'-’j: As I rememb-.r Judge V.'uinfe 1 :i' •? osir or. 


it dealt exclusively I br-licvJ and mostly with th-j informant 
aspect and the refusal was an additional problem, but I 
do net regard them of a sufficient degree of variation to 
regard them differently from the Smilow case. 

MR. jaFFE: V7ith regard tc th<i occcnd issue, 
vour Iicv.cr, '. J - ’.hn gcv-arnmcr.t' s position first that 


thiii witr...... 


right to reiufj ar.y olj;i~ct.xon to any 


of *'• 

W* L v* » v 


:i as did the witness 


*. O • X • 


However, 


9 
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if tlic* Ccurr _acu 1 cl find th-t h< acr.n Vrvn ‘.carding, v.'luc.i 
v, r ?j CwStvSii 1 !" cn..-'—nd hi doesn't, it — i cur Fc—iticn 
the Court c l::-hold *h?. h -tin and ~ •>: chat dUr- 
nineticn with , u:d to Soigul. 


Appeals. 


THE COURT: That matter is in the Court of 


MR. JAFFE: That is correct. Th*» issue, tbo 


standing i 3 r.ua is frivolous. If the Court wish?s at 
this tire? v;a have Detective, Forola available excu-J mo, 
your Honor. 

(Pause.) 

MR. JAFFE: Ycur lienor, I don't wish tc bolster 
tho issue as to standing. This point i3 that the wiretap 
taint issue that they s* >k to raise was raised with ragerd 
to the witness Si ir 1 ard that is on mn^l. 

Viith rtr to this particular witness, he has 

r.c standing to raise tin* .issues raised by Seigel and, 
therefore, that ia the issue w'- contend is a frivolous 
issue on appeal. 

THE COURT: I have previously ruled in connection 
with Seigsl that it re>:ms to mo that the government was 
ret led to hin as a result cf illegal vir-tapping. 

MR. JAFFE: That is correct, ycur Honor. 
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rUTJLL: If I may b'i he:-re fcr or.«j moment, 

£ 1 rr ~ l x o fcr-.ad on my Lrctker J-rf f»; 1 t c-e s , but it 

it-; ;n; the::-; is & v, ry--ttr hmr die tine hie n I'v.r-e. L«t us 
. for the rv. r, v . L* :*r-:l , fcr the purpose of this 

..r-um-ii-st clona, .s di rcov: red by wiretaps. *‘Wo would 
ncet. stre 'ecueiv that assuming that Soighl later was 
a person who gave u*- th-3 in fcr..;. at ion cc:: corning Hr. Hues 
2.3 hM has claimed io th? case, v*.s would, say that ho has 
c bjolut*-ly no standing to assert the wir .tap claims of 


f'ic;-. 1 


lie ia taking = :i~ l’r ocritic.n which ho also 
emt-ists before your lienor or. :t*n twycr-d that, and I 
submit that the chain is much too v;*ak to support his 


standing. 


THE CC 


t -it r ia the Cc.” 


r-'?z vihat. is tho Key issue in the c eigol 
- c -i. *' • r.li in one :■•nt~nce, if you c • a? 


lienor 


MP. PUT TdL: It vaill be a leap runtenca, your 


I think tho major iosu^ before tho Court of 


Appeals insofar a 3 fir. Seigel is concerned is that ho had 
just cause to refusa to answer the Court's question. 

THE COURT: On t.hfi basis cf an agreement? 

rq.;. puTZEI.: The acjr•.crier:t end ether constitution:: 


CNU 
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v.' ~rl“.ticr. r . rs:d on th** tools that h?.n tnntimcn’.'wr.U din- 
ccvnr-d and th'rt after tainted by unlawful wiretaps. 

Tin. :r.r;' l ' , ‘TTZ: If your Honor would like I hav« 
a copv of t v .f! bri' r f .rubruLttvd if it might fcs helpful. 

tbs CC.ur.T: I no sic i is about an inch and a half 
thick, but T vcvld .liJ:•; to havs a cony, Professor, I really 
would. 

MR. PUTZKL: The point insofar as fir. Huss is 
conc'-rr.vd is solely the qu?st.lcn cnncirning hew Saige.l was 
di-.ccv-r».d and vhafc he thereafter crid to the government 
with r-spet to the identity of Mr. Ku.s an a co-censpirato; 
ir. the Huroc end Columbia fir .bombings. 

th*' r '-' ■’**■*• ha- "i’d” a factual finding which 

in before the Court of Appeals concerning the discovery of 


Seigel. 


But pu..tiv*g that to tho vL:.. and assuming o.v;.n 




•wr.nt to say that tho reason I 


admitted Sheldon Soig**l to bail last week was because I 
viewed the issue, and it wa3 only cn this narrow ground, 
although perhaps I didn't express it at the tima, the 
narrow ground that ve had not heard from the CIA and 
that I regain'd it as an issue that was not frivolous. 
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- th l . r.ic *’:cl I now sc .rtr.tr; if I didn't do it 


vh.n, that I r i.'itcvd --- on which I admitted Seig : 1 to bail. 

hr. far as yc.ur client is concerned*, that issu--* 
ij no long r in hh.» r.-itttr. I certainly said to Prcf’.c. :: 
r*'r-:r rv.itz 1 ret week thr-.t I reg-rd ;d his Watergate* approach 
fit frivolous, I usrd o-.-.c. word at that tinva, and I am 
iv; .. L<.t at i» lo-iS to - *i what I regard as a substantial 
rearer* why I should net commit this young man. 

MR. MILLER: I knew you uincer v believe tha 
religious issue is frivolous as stated and I believe that 


this is a via: 1* ire urn and if v t:.xe 


.3 cana up cn 


c.pp- ;1 and it is subs 'rw.ntly hr Id that in tho Smilow 
decision this ic-;ut> was r.ot dr.alt with on the same ground 
_nd in fact :.j held that hr. Lues i3 net. in contempt of 
court, yot if ho ic h;ld in civil contempt in jail pending 
final dotsrr.iraticn cf this iesuo in this coco, thoi case 
itm,If :: ;.y hr- over, in which care the civil ccntrrr.pt would 
t. hi :.l.-'s"u : rg .. rally Z -.1 loving chn ccnclu. .. rn a. 
the trial. 

New, in effect by remanding him at this tinr* 
prior to appeal ycu ar« saying, in fact 3 eying I have no 
right ot appeal. 

THE COURT: I am not saying that. I am 3aying 
I seo r.c serious question cn his tppnal as in tha cr.iva of 







client last wgk with respect tc the 


I’rcfr.srcr Eershcv.dts'-3 


CIA. 


MR. JATTE: with regard to the appsal uad.rr 23 
U.S.C. 125, that, in th’i section that this v/ita^aa h?.a bc-*n 
held in co.-ittnp-c v.: cl nr, t.h«. Court of Appeals nu;t undar that 
ir-ction render a d- cisicn on app;-l within 3D day a. 

MR. MILLER: It is my argument this cane should 
hQ concluded prior to 30 days and within that 30-day period 
if the court cf Appeals in fact dees rule in favor of Mr. 
hugs, he has no victory because he would be discharged any- 
vr-y. 

* Purthvrrr.om, th ‘■r*.* is another consideration v.’.»ich 
I would like-, to put before this Court. Mr. Hu 33 is 
presently a senior in high school, presently completing 
hi 3 studios and at this tima, to nek® him, to remand hi a 
v/ill in effect not allow him to take any final examinations, 
any r eg ant examinations, in effect would La prohibiting h~.. 
frem graduating on tin's an against. 

THE COURT: But the doer tc the. pri: -i - tn 

his nouth. 

MR. MILLER: He in prohibited from testifying 

under religious law, ho is not permitted with all due 
respect to the Court, and that is not at all an issue that 
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with the Tf n 

Command ontc 

and 

decision die: 

:r.ia '.<id with 

a fo 

dismiss th« 1 

Ton Ccrmandr.i 

nts 


ic adjudicat'd and which I feel _r;* different from the 
isnu-t raised i:* the Suilcw decision, which tc n-> d-dir 

lich the Court in th* Smile./ 
note and I foe I you c;.n::ot 
y z. feotnet- end v? incar¬ 
cerate this witness prior to a final determination on this 
leaves hi.v. wothoun a victory if in fact ho is up¬ 
held . 

THE COURT: Sir, cm? must very often do thing3 
that one dees not onjcy doing when one is required and sv/ern 
tc upheld the law. 

I must say to you in conscience that I find your 
cli ,nt in contempt, I find at lu-ast in my 1-gal view his 
tares for appeal frivolous and, in these circumstances, 
the law requires mo to order that he to committed to the 
custody cf the Attorney General until ruch tine as he 
answers the questions which he has refired to answer. 

MR. SLOTNICK: Your lienor, cn behalf cf Cchvn 
T c-hj-'ct to that. I respectfullv. re^v'at t v at 
allow ft least at thin stage oL the preen "ding a >• -rx:ip , 

i-.s Mr. Jaffa has re eloquently indicated to th~ Ccurt, 
that the detective b« called, the one individual who can 
testify whether the names or the presents v/^rc obtained 
threuah illegal means and respectfully reouoct that the 
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Court c armones that hear ing. 

TEE C)'7T: His lawyer hasn't. crkcd for that. 
}]\. 3L0THICK: I bolitvn I hov standing. 


THE " 

JET: I don't. 




i • • -» "• 

.... 

•• 1 TNIC K: T.hrrwf :r: 

yrur 

Honor is cut 

ting n: 

off and c-ki.-g 

not tc continue. 



i 

1 

t 

• 

*r t f * 

T.T: I rm jure s 

'yir 4 

T don't rir.li 

cv* ycu ! 

have standing . 

gu-est a hearing 

which 

affects th*3 

matter 

you are talking 

'.out. That, is 

fer his lawyer to 

decide 


and his lairy* r co ask me to dc. 

All I am saying is in my view, Mr. Slotnick, 

ycu do not have standing t.c nako that a,-'plication. 

MR. ELOTNTCK: At any r.-.t:, that in the reason 

I raiso the* rod I m<d;.■> the obje ction on behalf of the 

/ 

defendants, singly the ff-ct that the alleged coercivo effect 
upon Mr. Hu 33 , if there bo any, may inure to the detriment 
of my client as a result. 

THE COURT: It may, Mr. Glctnick, but the vary 
turinetc cf civil centrist means to have a coercive eff.-ct 
C l tliH witr.cfs, . -at is v. j at. civil contempt iu all about. 

It rays if ycu want to get cut of jail, answer to : guesoionu, 
ar.d when you do, cut you com«. It means to bw coercive, 
that is v/hat this law in about. 
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MU. SLOTHICK: I an fully awaro and that is for 


the life of thio trial. 


When this trial ends the 


v.-it-.rris -- 


proc " ding 


orcbod -i 


: i cay fcr the durv'r.icn cf this 


:n. SLOTHICK: Her v:r, it is r.y petition — 
x..., _tr.T: Ho nav v . ry v .11 rad ind ed tha 

l 

• th-t if ha r mitts v will ba then facre! 


with a crii;. . '.1 - .iV-.r’p-c. 


xr.t c. 


LLOTHICK: That is a problem I cannot delve 


Tiin COURT: I hope it v:ill net bn necessary, 


I h;pa this young nan will-take the opportunity vh_chth'» 

lav afford- hira for his own release based on testifying. 

I can't tell you hew much I hope ho dees, but that decision 

$ 

rests with him, sir. 

MR. SLOTHICK: That is for the v/itness's con¬ 
science. However — 

THE COURT: Y:s, it is. ' 

hr. SLOTHICK: I nrh.n ny application end T a - *p 
to vf.jroc'. dings c.ni accept to the holding of this 


in contempt and I plcca it on the record fcr whatever purpe 
it nay servo r.t thic stage of the proceeding. 


01 v / 


('\ J, • 

V 1 ! •- 






MR. JAFFE: 




Your Honor, may we have permiasicn 
to recall this witness prior to the conclusion of t!i«sts 
proceedings? 

THE COURT: Of ccurs-? you nay recall hir.», hut 
basically it in ho who has get to d-cido wh^th^r cr not 
ho in going to opsn the dcor3 for himitli;. I want my 
ruling perfectly cl*;?r if I nay. Thn, witrin hold 

in civil cor.t'-mpt, of course, ard is ordered t.c thr. custody 
of th*« Attcr;■.•;•/ Cir.r.x:.! of the* United Ftvtis ur.l' so sr.d 
until he answers the questions which he? has cc far refused 
to ansv-sr and that period of incarceration os to lt..t the 
duration cf thin tris^l. 

MR. MILLER: Your lienor, T respect ycur decision, 
but I v-Ciuld like; to point, cut cr.v factor I have touched cn. 
ih-it witness was served with a subpoena in January to 
app.ar at tho trial which was ech*-. ouled to commoner, I 
believe, February 5. 

At that time he was in the middle of n school 
tern and the burden upon him was not • the fact r..ma_no 
wo new have a set of circumstance four months lover which 
;- ru as you stated the )ry to cw.Jr/j tV' d-er '*•: v - 

hands, but because cf delays, proc:dur:l ..ed.t’rc v.uch 

v.-.rc not strictly my client’s. happening,, r?ally , and tl. * 
fact that he appeared hack in February under the came 
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grounds would have refused — 

the COURT: The delays were necessary, the delays 
occ 2 .oi.en— d by a hearing that tcck almost two Vvskc, 

I knew there w-r i c lays. 

hr. :ii:I know th-ar- ••• r* d«lay.j -- 
Ti!E COLT.'.’: Ju.-.t. a minute, plnace. 


v. -'.re d-'layn Ly ny 


r.v «*riving a r.vch-r lcnythy opi.nr.cn dealing 


<*h.? cbi c -.v .c w ro rr.;.3-.d ma ciwlays £'~o.i.».w-.i-..d 

> y t.k • dipnoi i ricr. ef o*.V.r busir.acs cf this Court. Yis, 
t\-. r 'J ht.vis br n delay.".. 

?*iH. MILLER: Those delays have placed xr.y cli nt 
in a petition where r.tally it is imposing on him a burden 
far greater than the. contempt burden. Ho is in a position 
wh.-.-e he 5.3 in effect prohibit'd from going to school, 
taking his final engine.cions, taking his regent j examina¬ 
tions and graduating from oci.col. 

- - THE COURT: You ore reciting all of “the factors 
that I, believe it cr not, find terribly painful, but ic-u 
aro not rec^ lag anything that has to do with the law ir. 


this case 


MR. MILLER: Yc.u have already rulsri, I know. 


THE COURT: 


YPJ 
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. . r. .... i ard cannot be recognized 

f the tc .chmgn oj. ..iy ioi*<Jxcn 

, y an American court'., a ba.l. for not testifying. Hits. 
aU due respect to the decision of the Court of Appeals 
l tt a of the hon.or.tbie tribunal, I find that the cardinal 
precepts of ,r,y religion bust take precedence in ny bind- 

y!iero»o?:o I respectfully decline to answer any ^ostions 

ev] r s >')Stated in r.y prior dc-cli uM'-ic-nc 
on tho i-.•- 

before this honors rh o tr;. . vnal. 

■ «* cut:1 . ii-ect you to answer. I order you 

TH3 I.TIIJESS: Perm dee 15 ration. 

itv.urc r.e just a nir.-xta, dndge. 


lo an:, .'f. 


MrV.hr r . 


!-•* . •<- Vi.’- 


1 - * 


1*^ 

1 *k‘ 

. *l*|fK l.U'J.- 

, * n * •'c; I '-I»CU 

!lr. lives-, I wane wO ^ wA **'"* w w 

Vine chat you.- failure te. answer ouostiens when 1 have 
ordered you to answer constituted content of court. I told 

, .... -I cc "a*, t *. -d vou tor civil contempt ones, not 

you t l ' v. • : i.t: - *•:* V.W..- 

_ • * _.. n ^ r* >v •- #-sr-» •> f- r> r?r» S T* f> ^! 

the t.:inoina o* o!:,rc, S cr crxnir.,1 t ...- | 

you. 

i * 

. - - \/c vi of t3v~t end - v>..r*t 

I again v.-ar.t U c'--— J' 1 


you, Vs .. Hus;?.. 


, i clear to you 

to no to other tbinejs 

Cne, I oit go 

, . . ., , .-••' cions of V.olc <12?* pr: c c •* ■•- 

♦-? f ply viol t.i. t--'-' • 


, . •• ct-.j-.is 7.*-tcme'' 

• ng to ash the ~ • 











iV '. r . i for one rc'jard your -* ^ - 1 to ansv/er at; criminal 

atcn.pt. 

I want further to advipe you, !!r. IIuss, that 

I 

'>? criminal contempt there is no Unit upon the arrount of 
••niuhront which can be interred upon you for that crime. 


ear? 



O** r* 

» Ii.'j 

t* T # i ,% »*r*c n . • 

M J. W • 

% 

Yes, /our I'oncr 

i'r . 

i. u.)>) / U J 

yen an ii:d 


art. Cohan? 

A Svra deelin atiea . 

ii'R. JAPI'd: V’oald your honor direrthe v/itr.osr? 
TH3 CCUAT: I ore.r you to hiru.cr. 1 

i;;z s •* -«.v nation. 

Q Dc you knc.,c an individual r.rned Murray. Jllfcoyv.n? 

*A Same declination. 

TiiS COt;i:T: I order you to nr.cv.’or. 

T113 WIThUSS: Same declination. 

Q Do you knew an individual named Jeffrey Sr.iluw? 

A Sane declination. 

* / 

THK CO'jut: 1 carder you to anfvrcr. 

TliD WITNESSs Same declination. 

Q Do you know an individual r.cuea Sheldon Sripel? 

A Caro declination. 
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tu.u cithers: sawe. 

Do you kr.ov? an individual nance! Jcror.'.e Zel lerhraui: 
THE COURT: Yes? 

HR. ZV.’EIBOI!: Your Honor, I think v:e have gone -•}• 

THi: COURT: I do * t think so. Go ahead. 

Do you know an individual n.uicd Tcrorr.c Zollcrkrauk 
Seuo ciec.lir. .tion. 


i \ - w w 1 • L • 


cn u: you to fin.wsr. 


Y?;i: WITUU.57: Sar.-e d.'C] inahior*. 

Directing your at ton ti.cn to the 25tk of Jenr.orv, 
d you nee She!don Davis, Stuart Cohen, Murray Elbcgen 
Pi.il'u, Shel.’on Scice2 or Jar owe Zellcvkraut? 

S c u;ia g e c j. j i:r.t,v o n . 

THE COURT: I. order you to annvrsr. 

\ 

TilE MI TRUSS: ■ Sar.r-t declination. 

Directing your attention i.o the 26th of January, 
you nee Murray Eibognn, Jeffrey Gnilcw, Sheldon 
r J oro: • c: Zo 1 J c r!;rau t ? 

Sarc deal5 nut ion. 

T*IU COURT: I want to again advise you that your 

to nr*rover t hese question*? ever :r.y order constitutes .i Ji 
cr '".ji. . 1 cent .'rot of court, and I v.vr.t you to have 


you to 














(tej 


Tin: WITNESS: Same declination. 

Q Directing your attention , Mr. lluss, to the morning 
of January 25, 1972, would you tell the Court who you cav/, 
that is, what persons you saw on that morning? 

A Same declination; 

Tin: CO hV: : . y. order you to anrucr. 

THE : Sar.’.o declination. 

MR. j’TT.Er.ru re mo, your Honor. The witness 
her; made j.t clear in i y mind that he will not answer. 

I see no purpose in Li. is continuing. 

THE CCU.': Let i.'.s tell you \ h:;t the purpose 


1C , 


So- 


taone ha a . . .ittel a dastardly, vicious, unforgivet-.b ;.e. 


unforgettable crxi/-. Csr.ce v ' r ‘ is muoLttirrj adninistratj.un 

I 

• • i 

of justice in a care>that in ny mind involves murder. Poop!/; 

who deliberately do so will learn the power of the Iv; even 

if there are those who have literally c.-cton awry with 

r. under. 

Proceed. 

0 i*r. Mum;, on the mernin;: of Jchujry 20, 1972 
did you gr> in c. rotor vehicle v:ith Choicer. Davis, v;ith 
Jeffrey Sr’How and Murray Id Log on and with Jororao Zellor- 
kraut and drive in an enters ilc from Drcshyn tc Manhattan? 

»’l 1 vl l V . -t . WJV '• 


l.lij V- V ' V. t 




rc 
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VUE WIT,'ESS: • Sane? declination. 

U Had you prior to the corning of January 2C>, 1972 
agreed with Sheldon Devin and Stuart Cohen that you and 
Jerome Zellorkraut would go to the offices of Sol Hurok? 
A Sane declination. 

1'iR, SLOTH 1CII: I object to the torn of the 


c;ue c ;tJ or 


THE CO/JHT: Overr,led, r-nr.c- order. I order you U 


i anew 


THE WiTHUSS: Sara declination. 

C :*.r. Huso, aid you on the turning of January 

2i i vdr n mv attache cart along ; ‘itr Jo re.;tua Zc.llcrh.raut 
to the offices of Sol Hurok? 

* a Saw a declination. _ .* . » *• 

THE CO’jr-.V: I order you to answer. 

THE \;iv;;??Ss Sana declination'. 

VUE CCUIcT: I again advise you that year continued 
roiur.nl to answer ti./re cjitustior-.c c.v: v :v direction constitutes 


cvi.:• l cp 


n 


'ut ch court. 


Go ahead. 


Hups, prior to the. ucrr.iuc of January 2C, 1972 


5 i ' r 

-* < . .. t V » *1 •• J .. « J» f —. * 


? r. 7 •; 




»•.: :j anv o: : - 


c % V* n *7 


hi. 






0 


carryary an attache case to the offices of Hurofc Concerts, 
Incorporated? 

MR. SI.OTmICK: 1 object to the forra of the 

question. 

•ti:K COURT: Overruled. 

Ancv7cr, pio a vo. 

THE v;i?:-!SSS: Sane coe.U nation. 

THE COURT: I direct you to arcrer. 

THE ;• LVHKSS: S:;~r. declination. 

Q :-!r. 1’ur-o, v.’cre you o”cr part of any pirn to 
deliver any irervrai *»ry devices to either ilr.roh vor.certs, 
Tr.coreorctcd or Coluri h the 

of Ur.ryary 2G, 1972? . ' * 

MR. OLOTHIC-K: I object to the fern of the 

c.ue Mi on. 


© 


nrr I 


THE COURT: Ov. r.'ru ? aC .. 

.A RiW: declin- l;>n. 

• T! COURT: I nr dr 
THE WITNESS: Scare decline t i on . 

• IiR. JAITH: Your Hen v, r-.av " have a Kcrvenh? 


THE COURT: Yes. 


v rcu;<T: ! i « 


> ,* ■* 


•nr:, tv nr 


; • t * nr 


>1 to in if cave M" friv. 


...ir du*. 2 j 
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previously 


Arc you aware of that, Hr. Huss? 

THE WITNESS: Yes. 

THE COUNT: End you have been aware of that all 


r.orniny, have you not: 


THE v.'iT ": >v?s, your Honor. 

-tS 

HR. z\:zi l . : if your Honor please, for the rake 


of the record I don’t 


.. poo up over/ tine with this typ 


of objection an 


THE C 


You i'.'.oy rise every tv. .a yen ho.v< 


an objection to Make, 


:;R. zv.’ETi;: So that V.'O will rvrkc it in cuat. 


THE CC ! 


What is on. your R’.i.ud? 


MR. ZV.TJNCJ: The sair.o things, the leading of t 

\:i tr.osr, the nu.ttar of form, the length of this type of 
intorrcourier.. 


COUNT: Ovrrrulcr. 


q Mr. h f rthe r.orr.i’Rj of January 26, 1072 
aid you leva an ineendhry device contained in a black 
att.oha case in the oiJeor. of Sol Huron, Hue ok Concerts, 


Incc.'.-porc- tad'; 


U c:s 


? order yt u to r.r.:-" rr. 










(9 


Q Mr. Muss, on the morning o£ January 2f., 1072 at 
cr^und 9:30 did you meet ir Manhattan with Jerome 
L’cllcrkraut, Jeffrey Snilow and Murray Llbogen? 

MR. SLOTIilCIC : I object to the form of the 

question ns not being binding on iny client. 

THE COURT: Ovo r. rv.led. 

MR. Save objection. 


7v s ano d :.c j; na ti. v... 

THE COlETJ: I order yen to arrwor. 

THE WIT.. 'EES : f>c!.*e daclinat.icn. 

MR. av. i.’i!•*.•* tic.a the .-onr would 

ask the Court, pursuant to Rule 42:3, to orc.Uy notify this 

l 

witness that he is to be held in criminal contempt 
pursuant to Rule I'D and f.cctj.ons -i0JL and *102 of Tit.]e 
13, United Eta tee Code? 

•Jc wen.Id - state to the Court thec we arc at this 
time ready to pioceod forthwith with a trial for criminal 
contcrnot of the witness Richard Huns. 


as I hav 


vour : 


THU COURT: I want, to toliycu, ILr. liars, 

throughout your examination thi^ r.o i: iag, .thru 

• * i 

u~e to answer the ryae.etionn pat. to v. a ebr:st.it :tec ! 


•; wv i\i.r;ine::t crininai conter.pt. 

•lo".*>, r.o fa*? the* Unite.'. f*tr t r -.?: /l - d.cr , '. r 7 
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concerned, becaur. a of the seriousness of this criminal 
tempt, I think that the United States Attorney should 
-;-cd on papers as indicated in Rule 42 B# namely# 
t part "oren application of the United States Attorney 


an 


or: 


cify in : 

'ioucly this rrcc.-cGirv; v;i 11 be a jury proceedimj. 
an. JAP 'S.- Thrt. ’ c 'ww a, 

ThJ CCiP.iV: BceMve it is ir.ccnceivable to ne 

• ... . . .* 

it - . v \vou*.* t*t LMifc11«Ci • ci j o.i.jvj 3 ci i^.cinnc’ir 

t would limit pvn.iorrv-mt., 5 f this- nan is guilty, to six 
ithe, and thorn/c-- 1 \ art /-very letter observed. 

..•ant h:v. vroc:-.-J:-a c ainct in v/rikin?. T v:ent the case 
arccr■ P. to a jury trial and I mart the Judge, whoever 
is, wo. navo in r.inu viev*s as T nave e::;:rassed it 
2 previously this r orn.v.vg of the seriousness with which 

Lite f rus ‘ \o i i-n of a nurdor prosecution. Peep la 

♦ 

.• uj hut the lev vrj.ll make them cay. 

. *.. * . . \ ov* r hvr.or, *. i e»i r. ..... . • 

r ..Id act that -- and we vil ccr.nl y vitu 

ONiY O > . 


to show 

cause or 

an order 

of arrest. 

«• 

cu have 

it. ado the 

apolicet 

ion and sin 

ee you make 

i on I a 

- k you to 

comply v 

i kh Rule 42 

U and proce 

show c 

u 1 o or an 

order of 
«= 0 > 

arrest ro 

that the 

.cau. 

, to be • 

»* - £ r ’ • *' ' r 

• - - - — J 

frank with 

you, will 

rritir.c 

lor this r 

'thi'A: 

it is he ia 

facing. 








Honor's direction to pi-oceod op papers, but the 
mnent would ask that since under Rule 4213 notice can 
; ,.., n orally by the Judge in open court in the presence 
v . defendant, and he will be a defendant, being cited 

..•ininal contempt. 

T ,jc. c"vjr ,,n ; T have r c' notr tied hin, it soor.s to 
several times. 

If he has nisundersfood, ran I so notify him now. 
you will be a defendant in a criminal contort 
ceding. That is clear, isn't it, I'r. Furs? 

..iTri-trcq. Yr>«: . j.l .Lfi . 

J * * * ■* 

jAi'FF: • We would ask your honor that bail 
f.L::eu for th.e defendant pursuant to that rule. 

Til’d COURT: He isn't in custody yet. He l»c-.r>n t 

n arrested on th.ip charge. 

:.<n_ J; S PFP.; \;hnt ws will ask, your Honor, is 

t he be arrested at this time, bo will serve hir. with 
a tnis afternoon. I believe under the rule, under 
n A 2 b, the oral notice is sufficient to cause the a'r- 
A:;v i .v;ili serve him with papers this afternoon. 

• v <it this th e that he be placid under arrest and vo 




* » i j\ 

i- ... • v.i 


T!iL: COVT.T : T’io zuv+bt 


;*.i. '.'.ill Cctko nir^ k.to 


..* t t it, 

. 4 , *»\ c: 70 ;jt cr. * 
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1 I, 


i :• 


IV 


a i; 

i' 

ii 

& :• 


MR. JArFE: That is correct, your Honor. 

THE COURT: All right, I will hear you as to 

bail. I will hear you, Mr. Jafie. 

MR. J/ifTE: Yovr Honor, excuse rr.e just a moment. 

MR. MILLER: With respect tc bail, your Honor, 

I think Mr. Petzol will that in the past this witness 

even prior to being served with a subpoena has at all times 
cooperated with making A vs appearances on time. I!o has never 
at any time not cooper, v, f with respect to making his appear¬ 
ances. 

As a matter of fact, Mr. Putaol has commonted to 

_ . ^ _ • • *- *"* -» * fnnCQ ' 

me in personal commuincat -on.■* witn — - - 

coops ration. Because of the witness' cooperation Mr. 

Putael hac, when the witness was scheduled to appear in 
court prior vo his incarceration, waived the report Vug 

y 

date at the time of the subpoena. He says ho will calx 

re. HO knows that I will get in touch with the -witness 

, / 

and the witness will bo t’pere. 

In view of the witness 1 continued presence in 
court I fool that he can be released in-his own recognisance 


to prepare this matter. 

r;»* r • * /■•#•> f . r v * « [V 

.• -r I;>•: < s;v..w*n t wi i. !:ou t . 

, • o 

Mid.: 1 


■ t ; ;.--■ zy tand that ;ic is 












THE COURT: And I am to release him on his own 
jcognizance? , . 

MR. MILLER: He has at all times appeared, 

e has never failed to appear. He has appeared and 

asperated v.’ith Mr. Putzcl prior to being served with a 


nujpoona. 

THE COURT: 1 am not going to got into the number 
-.£ people who have gone to Israel who have beer, connected 
with this case, but I am aware of thorn and I will rco that 
bail is fixed in such an amount as to ensure that Mr. Muss 
he here to stand trial for criminal contempt. 

fi'v. JArrc : I n« iiuruu, your V'****? 

THE COURT:.’ Yes. 

• * 

. • * * 

MR. JAITE: Your Honor is’ aware of ora of 

the circumstances which v/o wanted tc point out and v.-n would 

f 

like to stress to the Court. 

V7o have at least three witnesses, who are 
essential witnesses to the government, who are not available 
to the’government. I know that two of then are in Israel. 
One o' those wiinsssns was served with a subpoena and failed 
t:» comply v.w fh the order, has not appeared in the United 

Another one of those witnesses is rcr.o pj.v*;.. in 
. •. tut. ir rteo ahead of the people who are f, r.'5n j 
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c serve him. 

I 

In addition, Elbogcn, who is another witness 
int the government sought to obtain, is nowhere to be found, 
• 3 east to compel his attendance here in the court. That 

o no sire u:v stance. 

There has been a mysterious disappears!).-of 
f. losses to Israel and c j.scv:h in the United States 
L chey are unavailable to the government. 

In addition, the circr■ r. • sees of this particular 
.. an ant now are markedly dif a than they were when he 
■ -• —rely a witness. He feces, as your Honor has al- 

■e.cy pointed out, a sentence i k aut la nit it convicted 
.or criir.id j 1 contempt. He is involved or he is charged 

ft 

v.ith being involved with obstructing any type of admin¬ 
istration of justice now by refusing to give *tii3s court 
•s.sontial tostimany bearing on an absolutely heinous crime. 

In these types of circumstances, given the nature 


t he 

cri 

C 

iven the 

propc 

r. f ty and 

the involve 

m.ont of 

iters 

to 

flee 

and not 

to ap 

pear, the 

government 

is 

COTa- 

ri led 

to 

. .. n * 

i- 

cr b:i.i 1 

i n t. h c 

amour.t of 55 0,000 ca 

sh 

or 

;::er.y 

bcu 










j.«n # 

; ■ T ; t v p * ; 

Your 

! / o r t ^ } • ' * i 

vh rrspect c 

rj 

the 



1 rc 

;:uest or 

ior -- 

‘ l v .._ • vJ . 

i» stated tn:« 

L. 

tiiC: 

• 


i ' L r. 

•*. v;i v nos 

o «-:n a 

the cirev 

necs urm.' 

*\ “ 

•lie 





CML 

{ w v. ■ . 1 

' A !; \ i-■ ,, i 

, j i L-/ v—- *— 

/ V * • x * 







(s) 

he appears have changed. Prior to the serving of a cub- 

I 

poena it was made clear to him the potential consequences 
of his refusal to cooperate. 

. Nevertheless, prior to the serving of the sub¬ 
poena he wan at that time theoretically capable of fleeing 
and going to Israel if he intended to do so. Despite that 
he made his appearances, did not depart prior to the service 
of the subpoena, voluntarily appeared at Mr. Putzel's 
offices for questioning at this time fully aware of the 
potential conscc:v-...ces v/hich may arise. j 

Nevertheless he chose,not to flea, not to disappear 

I 

and he did cooperate. 

\ 

I submit that the motion that Hr.- Jaffc makes 
for $50,000 bail would be excessive. 

THE COURT: lie has every incentive to flee not; 
that he didn't have before. He is a defendant. 

HR. FUTi'.EL: At that time he was aware of the 

s 

possibility and it was made perfectly clear to him. 

THE COURT: Now it is a reality. He is a 
defendant in a mast serious criminal case. 

Because of the reasons I have previously i 


given -- I don't see any n'.oe.. 


the record again, 
cn the sirVv.al).. 
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NOTICE OF MOTION FOR DISCLOSURE AND TO DISMISS 


|; UNITED STATE’S DISTRICT COURT 

!' sor r [t ;:RN district of dev; york 


i 


UICITZD STATES OF AMERICA, 


Plaintiff, 


-against- 


VI ( \YR1) UTSS and JEFFREY SMILCV7, 


Dofendants. 


■x 


NOT T CP MOTION FO R 

DI SC DQSURE AND TO DISMISS 


SIR: 

i 

Please take notice that on the annexed affidavit of 
y Eve Cary, sworn to the "2v\<i-day of November, 1973, the undersigned 
will wove this court at a motion term thereof to be held before 

I 

j 

the Hon. TNorms P. Griesa, United States, District Judge, at 

! 

;a time and place to be set by the Court, at the United States 
;Courthouse, Foley Square, New York, New York, pursuant to Rules 
12 and 16'of the Federal Rules of Criminal Procedure 

(a) to disclose statements of the defendants made to 
government personnel; 

(b) to dismiss the charges upon the ground that the 
requirement to testify violates the constitutional 
rights of defendants and that the federal contempt 
powers are unconstitutional 

and for such other and further relief as to the Court seems 
just and proper. 






© 


rated: Q 


I TO: PAUL J. CURRAN 

United States Attorney 
Federal Courthouse 
Foley Square 

New York, New York 10007 

! ! UNITED states district court 
[j SOUTHERN DISTRICT OF NEW YORK 


fj UNITED STATES OF AMERICA, 

II 

it plaintiff, 

i 

-against- 

| 

i RICHARD IIUSS and JEFFREY SET LOW, 

Defendants. 


J! State of New York ) 
lj : ss.: 

I County cf New York) 

EVE CARY, being duly sv/orn, deposes and says: 

1. I am an attorney with offices at 84 Fifth Avenue, 
and I am one of the attorneys for the defendants herein. I 
make this affidavit in support of their motion to disclose state 


x 


AFFIDAVIT 


Yours, etc. 


PAUL G. CHLVIGNY ' 

EVE CARY 

Attorneys for Defendants 

New York Civil Liberties Union 

84 Fifth Avenue 

New York, N.Y. 10011 







monte and to dismiss the charges. 


2. This is essentially a legal matter, as to which 
| very few factual allegations here are relevant or necessary. 

I On information and belief, government records and testimony of 
the defendants will show that defendants made statements to 
government interviewers in this case. Testimony now may subject 
one or more defendants to prosecution for previous statements, 
as set forth in the accompanying memorandum of law. Th i motion 

to dismiss will be partly based on this issue. 

l 

3. In addition, defendants contend that the total 
I discretion with relation to sentencing afforded by the law of 
I, contempt, permitting an endless sentence, renders the contempt 
; power unconstitutional as a denial of due process of law. 


I| 

|; Sworn to before me this 

i 

dv/\<^day of 197 3 


i 


i> 



NOTARY PUBLIC 



BRUCE, J. E/i\lS 
Notary Public, State of New York 
No. 31 6191955 
Qualified in New York C4unty 
Commission Empires March 30, 197^- 
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Laid rJirJichman by Officials 
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;*jr0 4 June 3—John 
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':o <i .. -ms of es- 
russ on. aid at least 
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know l-| 


e -bit iityjut the Watergate 
wr cst.i' .tion said today. 

in addition, the ofiicials said, 
d failed p nr ng fo" a n unber 
of V.h.le Hcuseordercd bur-1 
’’•.'i.s v. s authoiiztd by MrJ 
■I h. lic’i'ifn, although it ca.ld 
r it be In -ned whether any, 
•such burg'arles — ; n r iudlng a; 
planr.’d f \v i.”to the- Brook-' 

[j.r.j Jr ti-- non he.e—actually 
p jri> 

< Mi it of the operations were 
Im-md-natnd by John .1. Caul- 
fVd and An’.nnny T. Vasewicz, 
•two forir ‘t h e .v York City po- 
b -an ’itd • Leman working for 
f ■ V.'-jfe H is? in early 1.50, 
the e 's sa'd, including an 
i’ucstigation into the back- 
grourl of Mario Biagci vvno 
was defeated in yesterday’s 
b' w York m.iyval primus'. 

Mr biagji, as a fte-hman 
Ropr-sentative from the Bronx 
in 19Gd, bitterly ch'xized as 
"ihsult ng” to Italian-Atnencans 
an catly Nixon crime menage 
to Congress cn'Lng for n at- 
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1 £570 to determine if t. >* 
news' re* account cf 
atrocity we.e correct. .| 

Cr.e V«o cxnmcnt int c .tigator . ■ 
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tie l;ou r e groups work. 

Sen-. 1 


m- was to n by Ehrlichrnan,' 
. th» F.F.i.’s a s’eve. 
*tii” yet out that v .>y.' ” 

iictvp was instilled and 
b g . i to operate, the ssrr.e 
so.irtc- sa d. although Mr. Kraft 
I ’I was nut of town at the tine. 

1 • 13 fer-• the cole mnist returned, 
t s . !, Mr. Ehrlichrnan got in 
tiuth ’ ir!l v 1,h Mr. Caulfield “ana 
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forget it; they had it 
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v.-ouhl he provided to t 
ate Watergate 
John W. Dean 
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3d the lormer ! t> 


’her way.’ 

n," source said that Mr. 
uh:c!d assume-1 that the 
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h : r Hoover, then tne 
' '. the Federal bureau 
itig.'t.nn, io tahe over 
ho; ;.iio; Mr. Kraft. 

!r. r.o.etltield rreieied h:s men 

... .. i -- return to the- Kra‘t reji- 

Vh:ie House cour.- I. who »s jd .. nii , ... 1 .. etrc ... e t!iC 

sebedv ed to t-ti y nc.t t s0 , Jr hipb-ri'k end 

V/cdnf'd.ty. b irring c -art inter-.—.—-i___” £ 

ventioi. .. | 

Testimony by Caulfield .eraticri involving the u.-e o a, 

ladder ou* n<le the second floor 
In his televised t«stimon>ll a ‘- c - J 
last month before the Senateiof we '• ' • . 0 f p .t 

Water; ate rommittec, M-. Caul-! Mr. ( an...el * kn 
field, a fom-r md'mover po- | eas ; one other svirt ap ■ 
lliceman in Ve’.v York, gave a W as if Hill'd on .-.r. chrlith 
fr m con plete tieitription mao.'- r> ■ fi ou.sio.’ 


far 


of his initial assignment inside m j r 
the V-’h tc Hou e so iree 

"Puring the fr .t three NP 1 
years.” !e said “first on orders 
Ifrom Mi. Ehrlichivan and later, 
in some instances, on orders 
tf.u.i. n. J.l''< ". 
iwit'/, und-r mv supervision, 
Ipcrformed a variety of investi- 
ipit e furctions. reporting the 
•results of b.s findings to the 
!\Vhite l!ou»e through me 1 do 
|not fui'y recall all of the tnves- 
tigai'ois performed in afiis 


.1. c 


he i or- 
nr.e's, tit - official 
sThat wiretap tn- 
soit.cone "in 1' ,f> ' a ' rn ' 
jjv " h ■ ced cryptical y. in an 
appar. . .c.Vter.ce to sxrcone 
it the Adminirtration. 

It -a’ M . n.t he learned 
whet m Vcccrai p ■w-.no.s 
in the Watergate case 
planning to 

investigation 

lions o': illegal wuetappmg. 

ri'--h the prosecute.’.s ai u tne 
Senate Watergate 


were) 
conduct a separate 
into the allege*! 


i omniiute 

full 


; e known to have rcueivcu tutt 
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_ ’accounts oi -- from 

I Officials said that, in addi-|House gr. up’s acuyities tren 
Ition to about IS clandestinejMr. L>can, Mr. Caulfteld ano *<ir.i 
•iiitelligenc*; mt-sion*, Mr. Caul- il-scvvicz. ‘ 

dic’d and Mr. l lasi. xr. were i q , e c io,ely involved person 
d'l ’vtly invob cd tn : :e in»tal- c,-id't*tat the pl ’nr.ed break-m 
lation of a wire ap on telephone t ^’ e 3 rooU tngs n 

lines leading to the George- , w-.vinTtnii ret arch 

town residence of Jv-ph Kraft, 
tl.e syndicated columnist. 1 
A source who was closely in¬ 
volved said that the wiretap 
was installed in eariy 19G9 at] 


the express direction of Mr. 
Erlichman. "Caulfield didn’t do 
it per:onally,’’ he sail, ‘‘but got 
someone else to look at it." 

At cne point before the in¬ 
stallation of the wiretap, the 
source said: "Caulfield asked 
Ehrlichrnan why they [the 
White House] didn’t go to the 
FBI since he had been told to 
put it in for national security^ 
purposes." 


a liberal Washington res, 
o-o.ip. was discussed some .me 
f n iq"i Caulfield vva» told, 
the soulcc said, that high Wnue, 
House official* ’ wanted .one. 
‘outers out of someoody * W«- 
did not know, he said, 
was involved. 


He 

whose .... — , 

! u has been widely reported 
,ih.it President Nixon personally 
authorized the wiretapping of 
H3 National Security Council 
and Pentagon auie5 ** .L 9 

four newsmen in Mw J- 63 . 
after what officials described as 
a serious neves leak 
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Halperin at KrookEngs 
Ip late l r ‘oJ Morton H Hat 


pern ilmn a Member of t:te| 
com cil rc»'gned aid be -1 

can e associated v uh brous-. 
in ts, a : r ■ t ' he st III 
maintains. N r I* .ocr.it ,iaS al¬ 
so been a -o. tied with Dr. 
Daniel L!..oe'rg, w: > *e Federal 
tral on c.iaig s si -t mr.g trom 
his copying .ni releasing of 
lie F rt ;vn papers recently 
ei d w n the jaUgc Oisn ■ s> d 
the case x ’.i 'sc o' the miscon- 
d„i of t l e tiiH -niment the 


papers were clnssined Govern¬ 
ment do.undents ab jt the ori¬ 
gins of t .e Vietnam war. 


"I he* '■» some cvm* n r e that 
Mr. c •'•I's ad he; group 
wa. s •; | ‘a:V.*d, a. let.; f n 
s.i i * a peats, by the pi'.ribers 
or-'ieli ill. watch w< or;,a- 
r.i. ■ d in Jt ly. 1971. 

--fn a civil suit depon'ion re- 
.lea xl to 'ay, Mr. Ehrlich.t <n is 
if io ,r s! *s commenting ti <t in 
S'pt'trter. I :>71. G. (■ .roern 
.L’ddy. the former mernbvr of 
Ui<- plumbers group who late 1 
IrJ the v. aterga’e bro ik-m| 
tram, was initially introduce - 
‘as he row man in place of 
Cauhicld ” 

Ard Mr f •. ."fic'd, in It s Sen¬ 
ate t ' r . 1ms noted some¬ 
what pi. .. .iuiy that “in the 
spring of 1971, I began to no- 
;i e ; it. for some reason, the 
uh o' r ‘ i r * estigation wk 
i..ri ’ tti l iasewicz through 
I.i t iaio ' . mshed." 


su’d hat 
li'TS of 
< 1 •: 
Ctii': ,'d 
.'w-U':- i;l 
. ■ emp* 
c is r d ~ 

‘ 1 - ny v 
with t” 
soui.e «a*d 
they might 


| (:: cp' -'ly involved snore' 

c ■ e of the main 'one 
Mr. LTasewicz ..'ho 
hired thvo.'gh A'r.! j 
a f»r spending 20 1 j 
pobre work, was toi, 
;o 1. f Urate laige clem-|, 
in Washing.oi. , 


;M j :st stand around| 
,-m snd listen." the 1 
It was silly 


jst as well 


and 

have 


had the lot il police do it.” 

It hr-. 1 cn previously re- 
ported t'n >t M". lllasewicz was 


hired by Mr. hh'hchmun after a 
r!a; des’.jrc meeting in mid 
I9S9 at 1 a Ouardla Airport and 
paid in cash by Herbert W. 
Kalmhicit. who was tb»n Pres - 
dm-it Ko.oi.’i personal attorrey. 


|T. e f gjs f->- Mr. l"asr.icz 
ware repotted to have been 
iauthorized by H. R. Halder-an j 
i*.h*<- f- .,‘tr '. i tc House tilt 
ot staff. 

Boin Mr ''a ilfield and Mr. 

Uiasc-'-. 'nmed nati'r.al 

■ per-' i g the first of 

the .senate Watergate 

he:. »t morth when it 

was a sg 3 teat t u ev had bMh 
pi That I in a Hc„*»- 

directed elhrt early this year 
to offer executive clemency to 
James W. McCord Jr., one of j i 
the Watergate co; senators, in. 1 
ireturn for his silence. I t 

I One krg-'.lec: !e off':ta' i 
said that most of the Caulfield-1 t 


Ularewier a-- gvrents "in-1 
solved «p-’c ? c cents that a!- 1 t 
ready hanKmcd.” He adf r -d.' c 
"They v.cra ji:st checking outi 1 
press reports to seek what el-'cj t 
they could learn that wasn't in ! j 
the newspapers—like My Lai. h i 
“That’s not illegal,” the offi-j i 
cial declared. i i 

Asked if Mr. Ehrlichrr.ar. was| . 
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(ji-e ,i- g the White Ho»se In- 
le.'ig; n,e o '’.•’•i in, the cfh- 
cial''s«:d: "Oil (-d, yes. Gaul 
field vesn't tnink.ng um-e 
jthirgs u'.” 

* Tne on'y su*veiilati r e orojcct 
ithat was initiated bj t v e two * 
|r,ttn was tre mvestiguticn into 
Ithe ba'kg'oj.'d of Mr. tia;:i;i, 
|thi ! r forr.-er collengue cr. t ie 
iNevv Yo k police tor.e, the ol;i. 
trial said, ai’hcugh that cfMtt 
alto received White House 
I sanction. 

I Mr. Biaggi's sharp attacks on 
the Presidential crime message 
began in early May, 19*9. In 
one news conference, Mr. Liaggi 
said mat he l.->d been troubled 
by Mr. Nixon’s message in 
which he sought "ojt l alian- 
Antericans for undeserved r.o.u- 
jriety wdi'; there are cry nr., a- 
tions in tv : n r e who ir : 
exhort v:'i.’..i e ai d who:-' n* 
border on t;-. u : c.:”—> . r; >-r- 
cr* rtfirc.'ice to racicd antiwar 

g. Oups 

5 Other Inquiries 

T’’e -ource said t’’r.t ’ Ir. 
Caulfield «r.d *'r. 1 1. - 'vie' 
brih suspected that Vr. P.a .gi 
had acme connections to or¬ 
ganized c-irr.e, a suspicion they 
apparently cou’d not to :’.; n 
jvvith th“ir dardestirie rp>-earch. 
i The two men have Into pun- 
jlicly *li. i •(] to at l?ost me 
(other t ■ 'er.oi er mvcs’i, .s 
im IttC i . id 1 970 ’vi.n c ■ us 
political o eriores. 

These i .'li" l .d rc«e..i i 'rto 
tl.e Chap' ic'jiacick inr".i?.it 
i- \ oh r? Srr. 1 or Td’.v cl 1 ' 1 
Kerned;.. U*m,.jcrat of Ma.'.'a- 
chusetts in 19 9; a pc t^r. ady 

ftl 1 ’ K>-'> • ' i - 'o 

Rioiosertat v» Carl A. ”11. 
Democrat of OcUlmna, me 
House Speake-. pots', "e f' 'an- 
c:ai links between Senator t J- 
nrund S. Muskie. De.nociat of 
Maine, ai d s me ir:’por.i.ions 
with poSh li >r p ohl.ms. lac 
ti it.:, g C-t V" tor H. 1! 
Humphrey's 1918 can'.p. iga lor 
tne Presidency, and rumors 
ithat the brother of a leading 
Demociht n. girt ha'e been i.i- 
'vo'ved in a homosexual m- 
icit. 

In addition, Mr. Ceu’fielJ 
and Mr. L'lasewicz also i port- 
edly investigat'd the alcgcd 
harassment of Mrs. Du-.d 
Eisenhower by a Florida sa .col 
teacher. Mrs. Eisenhower is 
President Nixon's younger 
daughter Julie. 

Mr. LMasiwicz is rov l:\mg 
in Hadley, N Y. Mr. Cauhieid 
was distressed last month irom 
his post at as stant director 
of the Treasury Dcpartrr.e: t s 
Bureau of Alcohol, Tobacco 
-•«l firearms. 








NOTICE OF MOTION FOR DISCLOSURE 



!] UNITED STATES DISTRICT COURT 
I, SOUTHERN DIST”ICT OF NEW YORK 

- -x 

» 

UNITED STATES CF AMERICA, : 

Pleiintiff, : 

-against- : NOTICE OF NOTION 

RICHARD IIUSS and JEFFREY SMI LOW, : 

Defendants. : 

i SIR: 

i 

PLEASE TAKE NOTICE that upon the annexed affidavits of 
Paul G. Chevigny, sworn to the 2nd day of November, 1973, of 
Richard Huss, sworn to the 31st day of October 1973 and of 
Jeffrey Smilow, sworn to the 1st day of November, 1973, the 

| charges and all the proceedings heretofore had herein and in 

I 

; the cause of United States v. Cohen and Davis, 72 Cr. 778, the 

I - 

■undersioned will move this Court at a motion term thereof to 

! 

I 

be held before the Hon. Thomas P. Griesa, U.S.D.J. at a time and 
place to be set by the Court, at the United States Courthouse, 
Foley Square, New York, New York, pursuant to the Federal Rules 
of Criminal Procedure, Rule 16, the First, Fourth, Fifth and 
Sixth Amendments to the United States Constitution, and Title 18 
U.S.C. Sections 2510-20 and 3504 for an order compelling the 


II 








United States to disclose to defendants: 



(1) Any and all actual voice records, tapes, mechanical 

. \ 

or electronic recordings, and any and all logs, records, memoranda 
letters and airtels, of any wiretapping, bugging, electronic 
or other similar surveillance, 

(a) of any wire or oral communications to which the 
defendants were parties; 

(b) of any wire or-al communications at the premises 
of the defendants; 

(c) of any wire or oral communications at any place 
in which the defendants had an "interest" at the time 
of the surveillance; "interest" meaning any property 
rignt in the place or any other nexus of use, access, 

political association and reasonable expectation of 

* 

privacy; 

(d) of*!*ny wire or oral communications placed under 
surveillance for the purpose, in whole or in part, 

in gathering evidence or leads against the defendants, 

(e) of any wire or oral communications of members of 
the Jewish Defense League; 

(f) of any wire or oral communications at any place 

♦Defendants have annexed hereto as Exhibit A a list of addresses 
and telephone numbers at which they and the other persons re¬ 
ferred to in paragraph (2) have had an expectation of privacy in 
communications in order to aid the Government in searching for 
the materials sought by this motion. The list is not to be 
considered exhaustive of such places since it is the responsi¬ 
bility of the Government to make the necessary investigation. 






at which the defendants were present at the tirre of 
the surveillance; 

(g) of any wire or oral comrrmnications in which any 
party to same is unidentified; 

(h> of any wire or oral communications in which the 

I 

defendants are named or otherwise referred to. 

i 

(2) Any and all actual voice records, etc. and any 

, 

iand all logs, etc. of any wiretapping, bugging, electronic or 

j 

•other similar surveillance of any wire or oral communications: 

(a) to which any attorney for the defendants, his 

i 

agents or employees was a party; 

[ 

(b) to which co-counsel of defendants' attorneys, 
and their agents and employees were party; 

j 

(c) any conversation at which any such persons were 
present; and 

(d) at the homes or offices of any such person. 

I 

(3) Any and all logs, records, memoranda, letters, and 
Jairtels of any surveillance of wire or oral communication such as I 

are described in (1) and (2) supra , which surveillance revealed 
the existence of said conversation but not necessarily the 
contents. 

(4) The demands for disclosure (1)—(3), supra , embrace 
surveillance undertaken not only by the United States, its agents 
and employees, but by any governmental agency—state or local— 
and by any private person or corporation; and further embrace any 





jJ surveillance of wire or oral communication to which a party to 
| that communication allegedly "consented". 

(5) For any surveillance as described in (l)-(4), 

i ;;u r-ra , for which there ar^ no logs, memoranda, letters, records, 
ior air-tels,the names and business addresses of the persons 
| who conducted said surveillance or who have knowledge of said 

surveillance. 

i 

j 

(6) For any suiwillance requested (l’)-(5), sun re, 

|! 

i which tlnis Court might deny the demand for the logs, memoranda, 

!records or airtels of same, the existence and circumstances of 

I 

1 same; "circumstances" as meant to include date and place of 

jj 

i ! the surveillance, who was present at said place, who conducted 

i! 

" c: .id surveillance, the .manner .in .which it was conducted and all 
other relevant facts. 

(7) The demands made supra seek not only disclosure 

ii 

jj of surveillance presently known to the government but that which 
'! in the exercise of due diligence may become known thereto. 

I 

(8) Defendants further demand all applications, affi¬ 
davits, memoranda and other papers submitted in support of 
applications for executive, administrative or judicial approval 
of such surveillance as described supra (paragraphs (1)—(7) and 

all administrative, judicial and executive orders, opinions and 
decisions responsive thereto or relating to items (1)—(7). 


(9) Defendants further demand disclosure of whether 



j and to v/hat extent representatives of the White House Staff, 

i 

i including the so-called Intelligence Evaluation Committee and 

its staff, comprised of representatives of the White House, 

CIA, FDI, NSA, Departments of Justice, Treasury and Defense 

Departments, and the Secret Service, or any other Federal, State 

or local government agencies, participated in any activities 

v/ith respect to the preparation or investigation of the subject 

i mattcr of this case which activities were unauthorized bv any 
I . 

■ court, consisting of burglary, acts of sabotage, m: LI searches, 

I 

,electronic surveillance devices, provacateurism, breaking and 

i 

|| entering, or any and all other espionage tactics used against 

J; the Defendants herein, or in the preparation of the indictment 
i 

herein. 

I 

| 

(10) Whether and to what extent employees or agents 


Jjof White House, including the above-named Intelligence 
iEvaluation Committee, its members and representatives described 
above, and/or the so-called White House Special Investigation 
Unit designated as the "Plumbers" and any other agencies of 
|government or private persons acting on behalf of agencies of 

I 

government participated in any or all of the espionage activities 
described above against these defendants, the Jewish Defense 


I 

I 

! 


League and members of it, and/or the attorneys for defendants 


and for the Jewish Defense League and for other members of the 
Jewish Defense League. 

(11) Whether and to what extent files which may have 
affected the Defendants or the prosecution herein have been lost 








or destroyed. 



(12) Defendants further request disclosure of all 
airtels, letters, records, memoranda or other written material 
which incorporates or makes reference to, either explicitly or 
implicitly, the product of any surveillance as described (1) 
through (11) , suv»ra , or makes reference, either explicitly or 
implicitly, to any surveillance as described (1) through(11), supra 

(13) Defendants further respectfully move this Court 
for an Order of continuing disclosure of the items sought supra 
under Federal Rule of Criminal Procedure 16(g) and any applicable 
local rule or rules. 

(14) Defendants further request an evidentiary hearing 
prior to trial to determine: 

(a) whether the government has fully complied with the 
demands made, susra (said hearing is requested for the 
earliest possible date); 

(b) the standing of the defendants to raise the issue 
of the legality of any said surveillance; 

(c) the legality of any said surveillance; 

(d) the extent to which said surveillance resulted in 
the discovery of defendants as witnesses in the case 
of United States v. Cohen and Davis and tainted the 
evidence that would have formed the basis of examination 
of defendants by the government at the trials of 


Cohen and Davis. 









(e) The purpose of such surveillance. 

i 

| (15) Defendants further move that, in the event said 

hearing should disclose that their identities as witnesses in 

i 

I 

I U nited States y. cohr n and Dav is were discovered as a result of 
[illeoal surveillance or that the evidence on which they were to 
be questioned in that case was tainted by illegal surveillance, 

! that the charge herein of criminal contempt against defendants 
|L dismissed. 

t 

!• 

l| The grounds for this motion, as more particularly set 

I 

j forth in the accompanying affidavit and me orandum of lav.’ are 

jj that only through effective pre-trial adversary inquiry can the 
I! 


defendant be. protected in his right to he f. «*c of the effects 
of unlawful wiretapping, bugging electronic and other similar 
surveillance, and all other illegal actions by the government. 
(16) -Defendants further request that this Court issue a 


i 


I' protective order directing that the nature and contents of the 
aforcsiad requested materials: 

(1) may be disseminated only to counsel of record for 
defendant; and 

(2) may not be disclosed except with the express written 
permission of said defendant to any other person, 
natural or artificial, public or private, whatsoever. 

(17) Defendants further request such other and further 
relief as seems just and proper to this court. 
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Date d: Nover.bcr , 1973 


'! '10: F.’UL J. CURREN 

United States Attorney 
Federal Courthouse 
Foley Square 
New York, N.Y. 10007 


Yours, etc., 

~?S\ ^_ 

PAUL G. 3HEVIGNY 
EVF CARY 

Attorneys for Defendants 

New York Civil Liberties Union 

84 Fifth Avenue 

New York, N.Y. 10011 
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I 



PAUL G. CHEVIGNY, being duly sworn, deposes and says: 

1. I am an attorney admitted to the Bar of this Court, 

[ with offices at 84 Fifth Avenue, New York, New York, and I am 

I* 

^ one of the attorneys for the defendants herein. I make this 

| 

!'affidavit in support of the defendants' motion for disclosure 

I 

and to suppress and dismiss the charges. 

| 

i) 2. Some of the previous", history of the surveillance 

li 

!: in this case, as disclosed at earlier hearings, is set forth in 
1 1 

I the opinion of the Court of Appeals in United States v. Hues, 

II 

492 F.2d 33 (2nd Cir 1973). In approximate chronological order, 

■ drawn from the opinion, the events are as follows: 

i 

i' 

D ate _ Dec-:-'lot ion _ 

I 

I October, 1970 Commencement of unlawful wiretap of Jewish 

Defense League (JDL) office telephone; 

!i 

j April 22, 1971 Amtorg bombing; 

I; 

; June 3, 1971 Physical surveillance of Sheldon Siegel 

begins; 

June 29, 1971 S. Siegel indicted, N.Y. Sup. Ct. for posses¬ 

sion of explosives; 

July 2, 1971 End of unlawful tap of JDL office telephone; 

(August 9, 1971 S. Siegel agrees to become informer; 

September 8, 1971 Indictment in Amtorg bombing EDNY. S. Siegel 

is indicted, but continues as informer; 

j September, 1971 S. Siegel is promised immunity; 

December 15, 1971 Commencement of unlawful wiretap of S. Siegel 

home telephone; 

January 26, 1972 Smoke bomb in offices of S. Hurok (subject of 

trial underlying this case); 

i 

March 1, 1972 End of unlawful wiretap of S. Siegel home 

telephone. 






There arc on information and belief no examples of lawful elec- j 

- "I 

j,tronic surveillance. This apparent patchwork of wiretapoing and 

police investigation, punctuated by acts of violence, suggests a 

I 

number of questions. Defendants assert that the sequence of facts, 

l 

|together with the conclusions drawn by the c uit Court, and re- 

|cent developments in the law demonstrate: 

(a) Defendants have standing to assert a privilege fo 

'unlawful surveillance of the Jewish Defense League because it was j 
directed against them, whether or not they were parties to con- j 

I 

iver sat ions; 

* 

(b) Defendants have standing to assert a privilege 

i | 

j for unlawful surveillance of Sheldon Siegel, because it was di- 

, 

rccted against them; 

i 

(c) It is likely that there are surveillances not 
yet revealed'in previous proceedings, as to which defendants haw 
standing, including surveillance of the JDL and its members. 

j 

j a . Standing Of Defendants For Surve i llance Of Siegel , 

3. The admission by the government of a tap on Sheldon 


jSiegel’s telephone from December, 1971 to March, 1972, long after 
iSiegel was made into an informer and had even been promised 
immunity, suggests one thing very clearly: the tap was not 
i nrimnrilv directed against Sheldon Siege 1^. The government was 
hoping to hear Siegel's conversation with other members of the 
JDL, and thereby obtain evidence against them, or those they 
mentioned. Even if it is assumed that the tap was a check on 
jSiegel’s veracity it is still true that it was directed against 





persons other than Siegel, members of JDL expected to call in u no 


presumably rake statements which would verify or contradict his 

I 

I 

(information. It is significant that apart from the JDL wiretap 


Iwhich ended before the Amtorg bombing governmental officials es¬ 


tablished and a.-'pitted to an unlawful wiretap only of an informer. 


i 

!’ ho was an integral member of a tightly organized political group, 


Jo'-her members of which were suspected or accused of conspiratorial' 


jjciir.es with the informer. Officials did not admit to taps on 


j other members, who v:ere not informers. The reason? The authorities 

V 


Ibelieved that the 

j 

jhave standing to 
1 

lj 

i'Lire el would hrvo 

I! 

jjthe surveillance- 


other members of the organization would not 
assert the invasion of Siegel's privacy, 3 rd 
no reason to a s sert .it.* The point here is that 
was directed at persons other than the informer 


i 1 whose telephone was tapped - persons in the same organization who 

! 

.might be identified as callers, or through conversations. It is 
j! for this reason that defendants urge the court to determine the 
I purpose of the wiretaps. If there is dispute about the purpose. 


1 


jjan evidentiary hearing should be held. * 

jl- 

|j * It is true that Sheldon Siegel did have occasion to assert his 
j standing when he became a prospective witness in the Ilurok case, 
but at the time the surveillance was begun (December, 1971), 
several factors excluded that from official consideration: (a) 
the government presumably in December, 1971, had no reason to 
suppose that there ever would be a "Ilurok" case, in January, 1972; 
(b) the right of a witness to assert his privilege was not general¬ 
ly recognized before Gclbard v. United States , 408 U.S. 41 
(June 26, 1972). 













3 . LiVr 1 iho v l Of Mur 4 :her Curvei 1 l ance 

4. Lefendants do not moan to "assert by the foregoing 
paragraphs that they accept the representations made in earlier 
proceedings that the only unlawful surveillance was that on the 
jEIj telephone up through March, 1071, nr 1 the tap on Siegel s 
telephone in the winter cf 1071-72. We c.o mean to assert that 
those taps are admitted to just U cause they either do not seem 


i 

! on 

i 

i 

the 

!'. . . 

,i- lievv 

i . 1 h 

rm . 

' . n 

i 

JDI 

on 

i n. 

!i , 

; as 
[• 

Jam 

I; 

i i n 

an 


''as January 23, i'73, then Attorney General Kit i ndienst assudei 


in an affidavit filed in Un. itcd_ .SJ- ,n t 


u-:; V. 


a art Cohen ct al 


, v the Ilurok case), that the surveillance was a matter of fnre icn 
!security, and therefore exempt from the strictures of U nit cd „_ r! at 
h. Un'Ltc Spates . istrict C ourt, 497 u • S • 297 (June 19 ' 1972) * 

The same assertion -as made as late as 1073 by the government in 


|i 


tire civil action in the District of Columbia based on the sam- 
JDL tap (October, 1070 - March, 1971). Z we ihon et al v. M i tcl wll 


71 Civ. 2025 (DDC) . If foreign security was the purpose of taps 
on JDL offices and/or members, and it was thought to be exempt 
from the warrant requirement, there would seem to have been an 

a fort wri case after the Amtorg bombing. 

5. The tap on the JDL office telephone was instituted 

in October, 1970. If the authorities were willing to undertake 








ouch unlawful surveillance, it strains credulity to imagine that 
all such sources were suddenly ended in the middle of the Amtorg 
investigation, and before any informer was found. 

6. One extraordinary fact, not emphasized by the 

il 

Court of Appeals, is that Det. Santo Parola, Sheldon Siegel's 
handler, was heard on Sheldon Siegel's own tapes of conversations, 

v 

speaking of the source of information, saying, "It's done on 
wiretaps" (-102 F.2d at 49) . Dct Parola used the plural instead 

I 

of "It's done on a wiretap" This may of course be mere loose 
hphraseology, but it clearly suggests more than one wiretap. A 
!second point is that the logs submitted by the government 

I 

(apparently disclosed nothing which would have led to Siegel either 

I 

|as a suspect or an informer. Nevertheless, the Court of Appeals 

I 

!assumed, in order to reach its decision reversing the conviction 
i 

of Sieoel, that there was such .information, or at least that the 
I implication raised by the words of Dei . Parola that there was 
!such information was not rebutted. That implication remains 
open; we have not yet seen a tape or a log which would have pro¬ 
duced such information. 

7. It is just as difficult to believe that there were 
1 no electronic surveillances (even with a warrant) on any offices 

or members of the JDL after the Hurok bombing, apart from the 











[wiretap on Sheldon Siegel's home telephone. Unless in fact that 
!wiretap revealed everything the government needed to know, and 

it apparently did not, there was every reason to look elsewhere 

I 

than to Siegel alone for information. 

8. Recent history has shown that circumstances make 
it extremely difficult for the government to make an unassailable 
assertion that there is no unlawful surveillance, or that records 
found of such surveillance are in fact complete. The reports now 
contain a number of cases in which surveillance has been found 
after assertions that there has been none. One of the leading 

u , i 

|j cases concerns a previous stage in this litigation. United State s i 

' v. St How , 409 U.S. 944 (1972); 472 F.2d 1193 (2nd Cir. 1972). 

I 

I There it appeared, at the Supreme Court level, that the govern- 

| 

.ent actually may have had some surveillance of Mr. Smilow, pre- 

I 

piously undetected because it was under the name "Jeff". This 

| 

1 case and other cases, cited in the accompanying memorandum of law, 

|j 

j'reveal that the government is not always able to retrieve records j 

j, . | 

j of all its surveillance, for a number of reasons. These maybe 

!i 

j simply summarized as follows: 
it 


j! 

i 

: i 


(a) Government listeners often do not know the 


names of callers. The events in the previous Smilow case arose 
in this way. This means that a call may come into a line v/hich 

I 

jis illegally tapped, or words be spoken that are bugged, and may 

iyield information, but it may not be easily traceable to the per¬ 

il 

j: son who t'> -< d^ it. 






(b) The government does not know which logs or tapes 


of 


surveillance 


to canvass. 


Unexpected persons may call in on 


I'lines which are tapped in connection with entirely separate 

,mattcrs. This is especially important in connection witn calls 

! 

ito and from attorneys. 

i 

l (c) Sources are difficult to trace because records 


are often kept solely by the name of the person who owns the tele 


iiphone, and not by the names of callers. 

| 

(d) Central record-keeping about wiretaps, especial 

I 

ly illegal ones, is very sketchy. Facts are concealed as between 

agencies, and even within agencies. 

!' (e) Personnel sometimes do not know the source of 


i 


! items in a file, especially if they are unlawfully obtained. 

, (f) Material revealed in tapes or airtels is some¬ 

times not included in logs. 

I 

Accounts of difficulties encountered by attorneys in attempting 

jl 

I 

to make a final determination of taint arc set forth in copies • 
of affidavits of Michael Tigar, Esq., dated April 11, 1971, in 
il the record in the case of United Sta te s v. A hma d, M.D. Pa. Index 

j 

j #14886, and of William Bender, Esq., dated March 5, 1973, in the 
! case of United States v. William Aver s , E.D. Mich. Index #48104. 

i 

| Copies are attached hereto. 


9. The revelations of the Watergate investigations 





I have raised still other problems of surveillance. On June 7, 

I 

| 1071, the Key Yo rk Time s printed the text of a plan for intelli- 

|l 

j gence-gatherir.g. (See attached) It is not only related to in- 

It 

i ternal but to so-called foreign^peurity. The text states, in 

r 


part, under B: 


1 E LECTE/niC SURVEILLANCE AND EENETEATTONS . 

! p-rov v- ; TAT"ON: 


"Present procedures should be changed to permit inten- 

I 

Isification of coverage of individuals and groups in the United 

| States who pose a major threat to the internal security. 

I 

Also, present procedures should be changed to permit 

| 

i intensification of coverage of foreign nationals and diplomatic 
establishments in the United States of interest to the intelli- 
j| gence community. 

It appears, forthermore, that despite protestations to the con- 

il 

jjtrary, part or all of the plan was put into effect. Sen. Lowell 

i: 

|j Weickcr charged that part of it was used, see ."rw York Tim~s 

II 
i! 

i, June 11, 1973 (attached). The plan itself being applicable to 

| 

problems of "foreign" as well as domestic security, and the JTL 
presenting serious problems in relation to both areas, the plan 

I was fully as applicable to the JDL as to other organizations. 

j 

10. The Watergate revelations make it more clear than 

i 

ever that a government agency cannot rely on the bland assurances 

|i 

of others concerning the existence of unlawful surveillance. 

I 

Thus an article in Newsweek for O'une 11, 1973, summarizes some of 






I 



'the conclusions. It appears that the plan of the Interagency 
I Committee on Intelligence was put into operation, despite dis- 
I clniners. More important, certain wiretaps not known to other 

i 

I persons in government were kept secret. Similarly, The Mew York 
i T.'mes for July 10, 1973 reports that material related to the 
' lumbers" group was concealed even from FBI agents by high 

I 

! government officials. Again, the Ncw York Times for June 6 re — 
ported other "untraceable" wiretaps attributed to John D. 

i 

| Ehrlichman (see attached). 

11. These issues are relevant to surveillance problems 
i 0 f fhe JDL, for several reasons which appear on the surface of the 
facts in the case: 

(a) Information concerning the unlawful wiretaps 

I 

emanated from the Internal Security Division of the Justice 

! Department, which was one center also of the woik of the Inter— 

I 

| agency Committee on Intelligence. 

(b) The wiretap of Sheldon Siegel's telephone was 
approved at a high level and in such a specialized manner that it 

'I 

I is possible for other surveillance to have been approved via 

| 

: f i 

! similar "non-routine" manner, making detection very difficult. 

i! 

! 

(c) The government itself turned up references to 

II 

I; 

I Jeffry Snr low in an parlier case when it had not previously been 

|! 

able to find them. 







12. The problems of proof raised in the foregoina 

|t 

paragraphs are not applicable solely to"left-wing" organizations, 

i! 

in some manner which would exclude the JDL. In the first place, 

I 

as previously noted, there was admitted unlawful governmental 

t 

activity against the JDL. Moreover, clandestine activities were 

I 

| conducted by the government with relation to right-wing organi- 
i zations for many reasons. Tin: New York Times for June 24, 1973, 

! records one such infiltration, (sec attached). It is now well- 

: 

; known that Sheldon Siegel was a government informer at the time 
hhis home telephone was unlawfully tapped, and before and after 


rthat time. 

I 


It is apparent that the admitted tap was used as an 


| 


avenue to other members of the organization. 


I C. 

I 


Standing of Defendants With Relation To Existing and/or Un¬ 
detected Surveillance 


I 


13. The attached affidavits of Jeffrey Smilow and 

j 

Richard Huss detail their relationships with the JDL, Sheldon 
I Siegel, and other members of the organization. On information 
1 and belief, these will show the associational interest in all 

j 

|information obtained by the government. This is peculiarly a 


case in which the interests of the defendants, JDL and Sheldon 
jSiegel cannot be compartmentalized. The interests of defendants 

li 





in nil such surveillance should be 




•Sworn to before me this 


day of Ilovembcr, 1973 










STATE OF NEW YORK 

ps . : 

CO’TKTY OF NEW YORK 

!| 

■ l 

jj 

RJC 7U"3 HU S3, being duly p-.v'rn, depose;-- and says: 

1. I reside at 5 Statr-n Islai. Elvd., Staten Island, 

i 

( K'W York. 

I 

2. J have been a member of the Jewish Defense League 

I'sin :e bovciaber, 1970. 

| 

3. The purpose of the Jewish Defense League is to 

> i. 

j;hclp Jews. It dots this in a number of different ways. We seek 

I 

I • 

to put pressure on the American government to use its influence 

I 

I 

I on other governments to cease anti-Semitic policies and persecu- 

i ! 

i.tion or Jews. V. T c do this through demonstrations, picketing, 

I I 

j'rallies, sit-ins etc. We also have organized poverty programs 

I! 

j for Jews and have attempted to see that existing programs met the 

i , * 

I needs of poor Jews. We have been involved on school boards and 

II 

i 

jjelcction campaigns. We have had an excellent education program 
including Jewish history, physical education and Hebrew language 
jclasses. We have sought to affirm our Jewish identity and instill 

i 

pride in Jews of their religious and cultural heritage. 

4. The JDL is divided into two parts: the adult 

1 

movement and the youth movement. I was a member of the youth 
.movement which consisted of members under the age of 25 and members 
who were still in school. Adult members were in charge of raising 

! 

money and making policy, while the youth movement members carried 






out most of the organizations activites. 

I 

I 

5. During my first year of membership I occasionaly 

I 

|visited and telephoned JDL headguarters in Manhattan. Most of my 

work was done in Staten Island where I was an active member. I 

j 

went to many demonstrations during this period. In the fall of 
1 1971 I was appointed Staten Island coordinator for the JDL. In 
IJthis capacity I tried to increase membership in the organization 

I 

and sometimes gave talks about the JDL to temple groups. I also 

i 

,attended weekly administrative board meetings of all of the New 

II 

.York area co-ordinators and other JDL officials such as director 
of publicity, director of activities etc. to report on my work. 

I worked approximately 10 hours per week on JDL activites. In 

I 

approximately Mrach of 1972 I was chosen to be director of activi- 

I j 

||ties of the JDL. At that point I was given my own office at JDL 

I 

headquarters where I worked from three to four hours each weekday 
and a full day on Sundays. I occasionally spent nights in the JDL 

I 

I office. I was sometimes alone in the office or with only one 
i other person. 


6. Much of my work at all times consisted of tele- 
bhoning. Often we would have to telephone the entire JDL member- 
ship which we did instead of writing to them to inform them of 

! 

an activity to take place immediately. In the Brooklyn head- 

i 

jquarters at 4002 New Utrech Avenue there were three telephones 












| for youth movement workers, two for receptionists, and approxi- 

I 

matcly four for the adult movement. We all used all of the tele- 
; phones. No one had a private line. I •nly called out on Brooklyn; 

|i 

I headquarters telephones, but I did telephone to the New York 

I I 

j 

i headquarters when they were in Manhattan. 

'• I 

7. My lawyers in connection with this matter have beenj 
jj Bertram Zweibon, Arthur Miller and Robert Persky. I have talked 

I < 

• ! t o all of them on the telephone. I have been to Mr. Zweibon's 
office. 

8. At different times I have telephoned every member 

i 

i»cf the JPL who belonged to the organization at the same time I 

it 

i 1 

;was. I am searching now for additional telephone numbers that I 

,1 

I 

called and will submit them when my list is complete. 


Sworn to before nr this RICHARD IIUS3 

1st day of November, 1973 


NOTARY PUBLIC 






ONLY COPY AVAILABLE 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 


G5 


UNITED STATES OF AMERICA, 
Plaintiff, 

Vs. 

WILLIAM AYERS, et al., 

Defendants. 


Indictment No. 48104 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF DEFENDANTS’ 
MOTION FOR DISCLOSURE OF ELECTRONIC SURVEILLANCE, 
FOR A PRE-TRIAL. HEARING TO SUPPRESS EVIDENCE, 

AND TO DISMISS THE INDICTMENT. 


State of New Jersey: 
County of Essex. 


ss. 


William J. Bender, being duly sv/orn, deposes and 

says: 

1. I am making this aiiidavit in support of'the 
defendants' motion to disclose electronic surveillance, and 
to inform the Court of certain facts which demonstrate the 
need for an evidentiary hearing on said motion. 

2. In my experience as a defense counsel in 
United States v. Ahmad , M.D.Pa., No. 14,950, a case involving 
illegal governmental electronic surveillance, I have become 
familiar with techniques of the F.B.I. in conducting such 
surveillance, and with the problems of attempting to discover 
the extent of surveillance of a given defendant, the extent 
of surveillance used to investigate the case, and of devising 
an adequate court procedure to ascertain whether the government 
has fully complied with its legal duty to disclose all illegal 
taps to which a defendant has standing to object. 









3. The government in Ahma d, "admitted to what 
... lit] believeld] are probably conversations of Sister j 

Elizabeth McAlister, one of the defendants in this case," said, 
conversations having been overheard in a "national security" 
electronic surveillance authorized by the Attorney General 
of the United States. (Hearing of May 24, 1971, pp. 56-57). 

The government steadfastly maintained from the outset that 
the overhearing of Sister McAlister was inadvertent, having 
nothing to do with furthering the prosecution of its case and 
having no relationship to trial evidence. (Id. 78). The 
government also adamently asserted in the early stages of this 
case that the logs of the two alleged McAlister conversations 
were all that the defendants were entitled to or that existed. 
The government unequivocally informed the court that it had 
"searched the investigative agencies of the federal government" 
(Id. 58); "searched our files" as "to any surveillance to our 
knowledge conducted by state or local,law enforcement agencies 
or private persons," (Id. 66), and as to those places wherein 
the defendants claimed on expectation of privacy in their 
moving papers "li]f those people had an expectation of privacy 
in chose premises and if they have ever made a phone call 
from those places, and if the surveillance which the defendant 
allege occurred did occur, then the records of the Department 
of Justice we searched would have disclosed that fact. They 


have not." (Id. 86A). 






4 . The government, however, consistently attempted 
to retain for itself the disposition of the question of v;hether 
the defendants had standing to compel disclosure of electronic 
surveillance that may have occurred at places wherein 
defendants asserted an expectation of privacy, as set forth 

in their moving papers (Id. 58, 59). The Deputy Assistant 
Attorney General claimed, "that the interest of ... [the] 
court and the interest of justice do not require us to go 
through an extensive search of our records on the basis of a 
totally unsupported claim of an expectation of privacy." (Id. 
64). 

5. In a post-trial "taint" hearing, the government, 
in response to defendants' renewed motion for full disclosure 
of electronic surveillance, again unequivocally denied any 
additional electronic surveillance to which the convicted 
defendants had standing to object. (See hearing of May 1, 

1972, pp. 7C-73) . After turning over l i: logs of the two 
alleged conversations of Sister McAlister, the government 
produced Age. Mason Smith of the Philadelphia F.B.I. office 
and Agent Gary V?att of the Washington, I>.C. F.B.I. office to 
testify at the taint hearing. ; 

6. The government's earlier representations, that 
whatever illegal electronic surveillance (of the so called 













! "national security" variety) it may have conducted was only 
j. for intelligence data gathering, were promptly contradicted. 

i j 

F.3.I. Agent Smith, who initiated the request for the surveil- 

! 

■ lance in question (Hearing of Hay 2, 1972, partial transcript 

| p. 31), and then supervised the surveillance operation (Id. 

| 36), testified in direct opposition to the prior representation 

of the government attorneys; the surveillance was conducted 

to gather evidence to further the prosecution in this case 
I 

; (Id. 24 , 45 , 47) See l 3, s,upra) . 

1 

j 7. The government's representations, that it has 

made a bona fide exhaustive effort in searching its wiretap 

i 

logs to ensure full disclosure of all illegal wiretaps for 
which defendants have standing, should not be accepted by 
this Ccurt; in view of the inadequacy of the government's pr 4 r 
; record of inadequate searching techniques, a full hearing on 
the sufficiency of the search is necessary. The determination 
, of the participation of Sister McAlister on the calls was sur- 

i 

j wised by the government by reference to the telephone numbers 

t 

j that were called by the subject of the surveillance, (Id. 12), 
namely the number of the convent where Sister McAlister then 
resided along with other nuns. However, no effort was made 

t 

i 

to identify the voice of any person calling into the tapped 

I. 

J location during the course of the surveillance or afterward. 

(Id. 14). Unless a full name was mentioned in the course of 

i 

j, a tr.fi d conversation, the only means of identification was 
J by way of the name of the phone service subscriber to whom the 

i 

intercepted c ?. was made (Id. 14). Agent Smith admitted 
that often in phone conversations, a full name is not used. 





ns was the case with the two logs before the court, where only 
a f. ‘.rst n?mc, to wit, "Liz" was used. (Id. If). The agent 
also recognized the possibility that names arc not always 
used (Id. IE), making identification by names impossible. The 
mechanical devices which recorded the phone numbers of out¬ 
going calls from the tapped location could not register the 
phone numbers of incoming calls, so incoming calls could not 
be similarly identified (Id. 33). The only way that Sister 
McAlister or anyone else calling into the tapped location 
could be identif-ied, would be by the use of a name. (Id. 33). 
Smith could not answer with certainty whether there were any 
calls which could not or had not been identified. (Id. 33-34). 
Because the two logs were not positively identified as 
containing Sister McAlister’s voice, no formal record of her 
conversations having been overheard was made. (Id. 37). The 
agent's testimony as to his indices check for other possible 
overheard conversations indicated his ir.c?bility to identity 
persons calling the tapped location who may have failed to 
give their full name (Id. 50). 

8. The inadequacy of the government's central 
record-keeping system of ‘wiretap logs further underscores' the 
need for a full hearing on the sufficiency of the government's 
search for and disclosure of illegal wiretaps. 7vgent Watt, 
a supervisor of the F.B.I.'s domestic intelligence division, 
supervised the general search of records (Id. 54), pursuant 
to a letter from the Justice Department attorneys (Id. 57), 
in order to disclose any electro "<n surveillance as to 










defendants, their attorneys, or any unindicted coconspirators. 
The means for ascertaining the existence of surveillance is 
an F. B . I. index comprised of an alphabetical list of names 
(Id. 57). Index cards v;ould indicate that a telephone 
belonging to the person listed, was tapped, that someone was 
overheard who called into the installation, "the date the 
installation was installed might be also included in the file, 
and the location ... possibly." (Id. 58). Unidentified 
callers who may only use first names who call into a tapped 
installation would not be reflected in the index (Id. 59). 

Agent Watt was not certain if the fact of the existence of 
unidentified callers on the tap would be listed in some manner, 
ho index is kept by investigating subject, by name of case, or 
by place. The only way to determine whether someone has been 
overheard is to search for a name alphabetically in an index 
file (Id. 61). Watt knew of no other method within the 
department of determining whether or not a particular individual 
has been overheard (Id. 61-62). The only way to determine 
if a res •) e ad been overheard would be if the residence 
was identified with a name in the index. (Id. 65). The 


defen.. mes' submission to t he government of a list of places, 
wherein t:ney had an expectation of privacy, to assist the 
gc\o. r. in .-etrch.r.a its files, was a worthless exercise 

because, "if his name wasn’t mentioned, his name wouldn't be 
included in the indexes [sic]." (Id. 67). Contrary to the 
earlier representations of the government attorneys (See Point 





Ill, su p ra.) , Agent Watt testified that only the F.B.I. index 
was checked and other investigatory agencies of the federal 
government were not. (Id. 73-74). Where several people 
shared a residence v.’ith a tapped phone, only the nane of the 
tel''; hot c subscriber would appear on the index, not the other 
user., of the phene. Ho search was made for an item "Religious 
Sacred Heart of Mary," the residence of Sinter McAlister, one 
of the places listed in defendants' motion. (Id. 77). 

9. Because of the past history of F.E.I. Agents 
evidencing a marked reluctance to cooperate in the facilitation 
of a meaningful taint hearing, this Court must redouble its 
efforts to ensure a full hearing on alj. relevant matters 
pertaining to the sufficiency of the government's efforts of 
disclosure. The testimony of Agents Smith and Watt, and of 
Special Agent Charles Dunham and Special Agent Supervisor 
William Anderson in the subsequent hearing of May 15, 1972, 
included generally vague and illusive answers and a noteworthy 
inability to recall essential details of the investigatory 
processes underlying the case. 

10. Agent Smith testified that, "[tjhere would be 
nothing to prevent [Agent Durham) (the case agent) ... from 
looking at ... this surveillance material." Durham headed the 
investigation of the case. (Hearing of May 2, 1972, pp.35- 

36) . Smith did not know v/ho may have received the tapes or who 
would know if they were seen at all. (Id. 40,48). Mo record 










was kept cis to who received the -logs or who heard the tapes 
(Id. 37-30). 

11'. Agent Watt was "not absolute iy certain" that 
he did not furnish information from electronic surveillance 
files during the investigation (Id. 80). Watt did not check 
his files prior to testifying to determine whether evidentiary 
leads had been sent out (Id. 81). 

12. Agent Durham, who worked on the case investiga¬ 
tion, reported to Anderson who in turn reported to Agent 
Jamison, the Special Agent in charge (hearing of May 15, 1972, 
p. 22). Durham, as "case agent" was "to correlate, assemble, 
possibly send cut leads, investigate leads and then prepare 
reports in this matter." (Id. 25). Anderson saw the reports 
before they were sent to the Justice Department (Id. 25). 

The ovo".'1 case file included a subfile designated "June 
File" v;hj ..h was understood by Durham to 1 c*. "the sub-section 
wherein all matters pertaining to this hearing would have been 
routed." (Id. 33). Durham did not know where the particular 
"June File" was kept (Id. 35). He did know that the file had 
been opened and assigned to Smith (Id. 37) and perhaps Smith 
may have seen it (Id. 36). In twenty years of experience as 
an F.B.I. agent, this was Durham's only contact with a "June 
File" (Id. 37). He saw "a few communications that were very 
early, at. its inception, placed in that file," (Id. 38) but 
he did not remember what they v/ere except they concerned the 
authorization for the surveillance (Id. 39). Durham's function 
was to receive all matters coming into the file and to control 










the filing and the sending out of leads (Id. 39-41). He knew ; 

who the subject matter of the surveillance was (Id. 46). He j 

was to send leads from Philadelphia to New York during the course 
of the surveillance operation (Id. 60). He could not recall 
how many leads he sent to New York, but he did recall performing 


this function (Id. CO). He thought he could reconstruct v.’hicl 
leads were sent out and whether they were sent after the 


surveillance had ended, but he did not check his files in 
preparation for the hearing or bring them to court (Id. 61, 


i 


t 

! 

\ 


67, 65, 78) . ! 

i 

12. Both Smith and Durham reported to Agent I 

Anderson who had overall responsibility for maintaining the files 

i 

of the investigation (Id. 84). Anderson knew of the existence ; 
of the "June File" which contained secret electronic surveil¬ 
lance information with regard to the investigation. (Id.88-89)« 
lie received Durham's investigatory reports and none showed 
the w’iretap as a i cure a for the information cor.U ined in the 
reports (Id. 105-1. ). He did not review these reports prior 

i 

to his court appen ance (Id. 106). The investigatory reports 
are several thousand pages long (Id. 107). Although he 
thought he could determine with certainty whether or not leads 

I 

had been developed from the surveillance, he had not done I 

so, by searching files in preparation for the hearing (Id. 113). | 
3 3. The record in Hr.ited States v. Ahamad exemplifies j 
the government's past history of insufficient disclosure of j 

its surveillance activities and the reoncurring absence of 
meaningful disclaimers of additional unlawful surveillance 
activity. A search of Justice Department files, without an 
oral hearing to determine the extent of surveillance will not 









i ensure any defendant in the instant case that his or her riqhts 

I.- 

under Alderir.an v. United States are being protected. If the 

t 

ensuing taint hearing is to be meaningful, the detailed 
exposure of the goverr~' -!t' s investigatory process, lacking 
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Intelligence- Gathering Plan in 1970 
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Hoovvt rj r. "d' ,’u.n 
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Preside 1 .. h x -i; <’i • < j .1 

of t ' c o r - 'ct s r ;'•••*!• 
os. 7 if f're til'll 
In er rc.-in 4 -1 i a-: rovcl 
e 'er the p "ii ui..s oppc cd 
ly Mr. 

Rl dO.i Mi' ’i-iatiiiliS 
TOP S' C;iET 

Handle \ia C mint Channels 
On', 

Operational itestrninis 
on lute” e> r <• ' i-He • ' >n 
A Into. *< i t;\ e Pc j.r <ri i.n 
C or miirncalien-, l.aeuigence 
RF.COMMENI Alii N: 
present rtemirtatinn 
should be b.''' 4 r.o J :o pe-- 
n't a d prwia.n for cover¬ 
age by N v [N ac-ral 
Ct-Unt '< A ' r , ] of tne 
re-' nun' i or. of US. c.ti- 
■jp.'-. us.; g international 
faci'it : es. 

RATIONA' F.. 

Tne FBI does not have 
the ci’pr'jiiay to moniior in¬ 
ter,i . it t raiior.j. 

MS A ii u !y doing so 
on a restricted b. sis. and the 


information is particularly 
useful to the White House 
and it would be to our disad¬ 
vantage to allow 'Jie F B I. to 
determine what N .S.A. should 
do in this area w'thou: regard 
to our own ren jii cments. No 
appreciable risk is involved 
in this course of action. 

B. Electronic Surveillance 
and Penetrations. 

RECOMMENDATION: 

Present procedures should 
be changed to permit inten¬ 
sification of coverage of in¬ 
dividuals and groups in tne 
United States who pose a 
, major threat to the internal 
security. 

Also, present procedures 
should ha changed to permit 
intensification of coveraee of 
foreign nationals and diplo¬ 
matic establishments in the 
United States of interest to 
the intelligence community. 


At the present time. le c s 
than [unclear] electronic 
penetrations are operative. 

• This includes coverage of 
the C P U S A. [Communist 
Party, USA] and organized 
crime targets, with only a 
few authorized against sub¬ 
ject cf pressing internal se¬ 
curity interest 

Mr. Hoover's statement 
that the F B.I w ould not 
oppose other agencies seek¬ 
ing approval for the rnerat- 
ir.g electronic surveillances 
is gratuitous since no other 
agenexs hive the capability. 

Everyone knowledgeable 
in the field, with t u e excep¬ 
tion of Mr Hoover, con. urs 
tiiaf existing coverage is 
grossly inadequate. CI A. 
and N.S.A. note that t.-is is 
particular!.' true of diplomat¬ 
ic estal Nh'nents. an I we 

• have learned at the White 
Hotwo that it is also tree of 

„ New Left g:oup». 


t 
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C. h'a I rn\c r ar;e 

P'Xoyvr.Nn.vnoN. 

h ft'on l'-g- ! • ox- 
era m I on •; be re-io' -d 
.’to n •!• C * re' t-l n os 
cn c'j c*t co,fra.' ■.1 o- ’ » 
r i v j cn • "1" ted 'arf t: of 
rr'i'ty f<v e : :;n iirr- '-e 
a J internal security irit'r;- t. 

R'llPL'M.L: 

"hmc is no valid arpur.vmt 
aram-t '.i*;a of lettal mail 
rows c> .ept Mr. Hoover s 
co coon tl'.al tie civil liber¬ 
ties j ip ay bt-conv! up¬ 
set TVs risk is surely an 
aeee.o'-ble one and hardly 
f--;n's enough to justify de- 
ny'r.s oitrseh. es a valuable - 
a'd og»l li-.'.diigence tool. 

Cvvt coverage is .’.legal 
e- d there . re seriou.; risks 
involved. However, the rd- 
v.t.n t*fs to he derived f:o:n 
it; i outweigh the risks. 
Tlds trohn,p,:e r. particularly 
valuable in identifying es¬ 
pionage avert, and other 
contacts of loicigr. intc'li- 
gencc services. 

D. Surrcn'i'ious Entry 

FXCO' TMENDATION: 

Present restrictions should 
be modified to permit pro- 
rurrmrrt of vitally needed 
foreMn erv; tographle ma¬ 
terial. 

Also, present restrictions 
should be n. idificd to permit 
selective use of this tech¬ 
nique rgainst other urgent 
sccutit - ' targets. 

R VTiON'ALE: 

Tl‘c of this technique is 
clearly illegal: if amounts to 
h"re'ary. It is also highly 
risky end could result in 
great embarrassment if ex¬ 
port'd. However, it is al r o the 
ro'' fiuitt'ul tool and can 
pooduro the t\pe of intelli¬ 
gence which cir.not be ob- 
, rained in any other fashion. 

'.'he F.3 I., in Mr. Hoover's 
younger days, es:d to con¬ 
duct such opmations with 
g ent s.icce-s and with no 
exposure. Ine inionnat.on 
secured was invaluable. 

N.S A has a particular in¬ 
terest since it is posaio'e bv 
this technique to secure 
material witn which N.S.A. 
can break foreign crypto¬ 
graphic codes. We spend mil¬ 
lions of doi'.rs attempting 
to break t'.e-e codes by 
nschtne. One successful sur¬ 
reptitious entry can do the 
job successfully at no dollar 
cost 

Siir’-pii’iirrx entrv of fa- 
forties occupied by aubver- 
tiva elements tan turn up 


information about identities, 
methods of operation, and 
ether ir.va'uable investigative 
infomat cn w hich is rot 
otherwise abtairable. This 
technique would Le particu¬ 
larly helpful if used against 
the Weathermen and Black 
Panthers 

The dcplcvment of the ex¬ 
ecutive prrte.tor force has 
increased t'i * r,k of surrep¬ 
titious ct’tiy of diplomatic 
establisb.mc its. However, it 
is the belief of all except Mr. 
Hoover that the technique 
can still be successfully 
used on a selective basis. 

E. Development or csunpu» 

Sources 

RF.CO' '.MFNDATIQN: 
Pretext re trictaons should 
be relaxed to permit expanded 
coverage of vielence-pnne 
campus ai d student - related 
groups. 

Also, c I.A. coverage of 
Ament an students land oth¬ 
ers) Raveling or living abroad 
should he increased. 
RATIONALE: 

The F.B I does not cur 
rer.tly rec-uit any campus 
sources among individuals be¬ 
low 21 years of age. This dra¬ 
matically reduces th-5 pool 
from xv! ich purees mav b- 
drawn. Mr. Hcover is afraid 
of a your.g student surfacing 
in the press as an KB.I. 
source, al'hcugh the re" ion 
in the past to such c..nts 
has beer, minimal. After all, 
everyone assumes the FB I. 
has such sources. 

The campus is the bat'le- 
ground of t.-.a revolutionary 
protest movement. It is im¬ 
possible to gather effective 
intelligence about the move¬ 
ment unless we have campus 
source;. The ri^x of exposure 
is minimal, and where ex¬ 
posure occurs the adverse 
publicity is nod:ra,.e a-d 
short-lived. It is a price we 
must be willing to pay for 
effective covcraee of the 
campus sene. The intelli¬ 
gence community, with the 
exception of Mr. Hoover, 
feels stronnly that it is impera¬ 
tive the [was unclear] in¬ 
crease the number of campus 
sources this fall in order to 
forestall widespread vio¬ 
lence. 

C l.A. claims there are not 
existing restraints on its cov- 
araue of o-ersens aetivit.es 
of U.S. nationals. However, 
this coverage has been cross- 


Iv inadcouate since t%5 and 
an explicit directive to in¬ 
crease coverage is required. 

T. Use of Military Under¬ 
cover Agents 
R ECO M ME N RATION: 
Present restrictions should 
be retained. 

RATIONALE. 

The intelligence community 
is agreed that the risks of 
lifting these restraints are 
greater than the value cf anv 
possible intelligence which 
would be acquired by doing so. 
Budget and Manpower 
Restrictions 
RECOMMENDATION: 

Each agency should submit 
a detailed estimate as to pro¬ 
jected manpower needs and 
other costs in the event the 
various investigative re- 
strain’s herein are lifted. 
RATIONALE: 

In the event that the above 
recommendations are con¬ 
curred in. i: v.’ill be neces¬ 
sary to modify existing budg¬ 
ets to provide the money and 
manro.ver rme.'i.-arv for their 
implementation. The intelli¬ 
gence comr.unitv has been 
badly hit in the budget 
squeere (I suspect thn for¬ 
eign intelligence operations 
are in the same shape) and 
it maybe will be necessary 
to make some modifications. 
The j ;o; acted figures should 
be r asonahle, but will re 
sul: .t to individual review 
if ti ls rccemmerdatoin is ac¬ 
cepted 


Measures to improve 

Domestic InfcLippcnee 
Operations 

R11C 0 V. V F NV.-VH 0 N • 

A p nr.er.cm committee 
consistu'." o' t’-e F.3.J., C.l. A , 
N.S.A. Jt.l.A. [Defeme Itiieiii- 
gcnce Agency j and the mili¬ 
tary courterintcllipence ag»n- 
c.es should be appointed to 
provide evaluations of do¬ 
mestic intelligence estimates, 
and carry out the other ob¬ 
jectives snoci.ied in the re¬ 
port. 

PAL lONAI.E: 

The need for increased co- 
ordina'.ion, joint estimates, 
and responsiveness to the 
White House is obvious to 
the intelligence community. 
There arc a number of opera¬ 
tional problems which r.ccd 
to be worked out since Mr. 
Hoover is fearful of any 
mechanicm which might icop- 
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vci . and succeeded tn 


getting the committee back 
on target. 

^h-n the working group 
completed its report, M- 
Hoover refused to go along 
wiJi a single conclusion 
drawn or support a single 
recommendation made. His 
position was twofold: 

0) fitrrent operations are 
perfort'v satisfactory’ and (2) 
N> one has ar.y business 
commenting on procedures 
he ^ has established for the 
collection tf intelligence by 
the h.li.I. He attempted to 
modify the body of the re¬ 
port, but 1 successfully op- 
pc'sd it on the grounds that 
the report was the conclu¬ 
sion of all the agencies, not 
merely the F.B.I. Mr. Hoover 
then invert d his objections as 
footnotes to the report. Cu¬ 
mulatively. his footnotes sug¬ 
gest that he is perfectly satis¬ 
fy * v- -1 - current procedures 
arid is opposed to any changes 
whatsoever. As you "will note 
from the report, his obiec- 
tious are generally incon ist- 
erit and frivolous—most ex- 
P'"s> concern about possible 
embarrassment to the intelli¬ 
gence curtcmun tv (i.e.. Hoo¬ 
ver) front pub.ic disclosure 
of c'antlestine operations. 

Admiral Gayler and Gen¬ 
eral Iti.-.ctt were greatly 
d opieased by Mr. Hoover’s 
attitude aud his insistence on 
footnoting objections. They 
wished to raise a form il p-o- 
test and sign the report only 
with the understanding that 
thry opposed the footnotes. 

I prevailed upon them not to 
do so since it would only 
aggravate Mr. Hoover and 
furthc complicate our ef¬ 
forts. Thry graciously agreed 
to go alt rg with my sugges¬ 
tion in otder to avoid a nasty 
scene and jeopardize the pos¬ 
sibility cf positive action re¬ 
sulting from the report. I as¬ 
sured them that their opinion 
would bo brought to the at¬ 
tention of the President. 

S. Threat Assessment 

The firs: 23 pages of the 
report ceris'iiute an assess¬ 
ment of the existing internal 
security threat, our current 
intelligence coverage of this 
threat, and areas where ov.r 
coverage is inadequate. All 
agencies concurred in this 
assessment, and it serves to 
explain the importance of 
expanded intelligence collec¬ 
tion efforts. 

4. Restraints on Intelligence 

Collection 

Part Two of the report 
discusses specific operatioral 
restraints which curren'ly re¬ 
strict the capability of the in¬ 
telligence community to col¬ 


lect the types of information 
necessary to deal effectively 
with ibe infernal security 
thrcr.t. The report explairs 
the nature of the restraints 
and sets cut the arguments 
fgr an l against nidifying 
them My concern was to af¬ 
ford thelTc ident the strong¬ 
est arguments on both sides 
of the ruestifii so that he 
cci Id rr.i’-.c an irf. rr, ;<l deci¬ 
sion ,-s to the future course 
of a Iran to he f. '.inved by 
the .ivc.Iigcnce communits' 

I might point out tin. o' 
all rte ir.di "i.l’als involv’d 
in *'•.» r,on and cor.- 

sidc , a , i—•. ■: f fills remit, on’ ,' 
Mr. hi ver is sat!M:cxi v. > 

The e laplviduals within 
tire h.r have fhv-'o- 

** . rJT..i± l;’:cs for do. 
met* m.teligence <>••• ra¬ 
tions frr.vtdely disagree with 
Mr. HV>vcr ti r . 1 believe that 
it is im\ratlre ‘hat ( hr.np-s 
in oprr^uhji procedures be 
initiated at chon 

I ern attach,ng to this 
rr,“nivr.: r .dum my rerom- 
mcudat.fins on the decision 
the Pre* blent shou’d make 
with icgi-d to these opera- 
tional restraints. Although 
the report sets forth the pros 
and cons on each issue, it 
may he heipfu! to add my 
speufit rezominendat'or.s and 
the reasons therefore in the 
event the President has some 
doubts on a specific course 
of action. 

5. Improvement in Inter- 
Agerzy Coordination 
All members of the com¬ 
mittee and its working p;o i >, 
with the exception of Mr 
Hoover, bene; e that it is 
imperative that a continuing 
mechanism be established to 

effectuate the coordination 
of domestic Lite’.! gcice ef¬ 
forts and the evaluation of 
domestic Intelligence dr.'a. 

In the part there has bin 
no systematic effort to r.to- 
b.lir/ the fv.il resources of 
the intelligence community -n 
the int»rr.3i security ore a and 
there has been r.o ir.echv.t.vii 
for prcnarit g cor:r.tjnii>- 
wide domestic intelligence es¬ 
timates such as is done in 
the foreign intelligence area 
by the United States Intelli¬ 
gence Eoard. Domestic mtei- 
jig*:.c« <i'i(ci.i; it'on coring 
into the White House has 
been fragrrientarv and un- 
evaluaicd. We have not had, 
for example, a community- 
wide estimate of wit.it we 
might expect short or ior.g- 
term in the cities or on the 
campuses or -.villi ; n the mili¬ 
tary establishment. 
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Unke mo t of the bu- 
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believe tint we will be 
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ki r g a majtr 
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to 

the securitv 

of the coun- 

trv 
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work out an 


arrargeiunr: winch pr»% it'es 
for institutionalized coorui* 
nation within the intellicor.ce 
co ivinitv and effective 
lea -1 -h:p from the White 
Hoik; 

6. I. olcm.cntation of the 
President's Decisions 

If the Pro'-’dent should de¬ 
cide to lift -orno of the cur¬ 
rent rcstric ions end if he 
should dec'de - o authorize . 
a f. muliteii dinv.mc i.trcl- 
hger “ struct.on, I would . 
recommend the following 
steps- 

t.M Mr Hoover should he 
ral'el in privabiy I r a 
strok "g .• ■ -.sion at vvhuh the 
Pres vent crept tins ’he leci- 
s.<>n hr h s nvi'le, i h a:iks- 
V- Hov>vor for 'CIS Wlljid 
advice attd pat' toon; rat ion, 
end indicates h* is counting 
on E Litr's cvp '.ration ,n 
imr’ ur-. nting the t ew de-, 
*h-xf> 

fit) this Hooves . 

s y: t; ■■ ‘at'-, individuals 

•'.ho -r- P'-’ the in- , 

!’• >i •• i -’I i:i e I j 
Of-tc^ I be in-ite I hark | 
<o th i Prevent. 

At that fro. the Pre . dcr.t 
shou' tlwr'-t th in .or t e re¬ 
port, aniiO-.n:o his Veci.cns, 
in-Jica*- -Vs o': ires :-*r future 
activity, and nrc'-cr.t each 
v.rh a i autopr.v'hcd cot.v of 
the photo of the Crst meet¬ 
ing which Oilie ’..ok. 

(C) A i of 11 - 1 ■>t mc'roran- 
dttm setting forth the pro-ire I 
decisions cf the Provident 
should b - * prepared so that 
them can he no misunder¬ 
standing. We shoui l a!*o in¬ 
corporate a review prc-cedure 
which will enable us to en¬ 
sure that the decisions are 
fulty impi-mented. 

T h .to to suggest a further 
imposition on rice President's 
time, but think these steps 
will he necessary to ,avc 
over some cf the obiious 
problems which may arise if 
thp I'resucnt decides, as I 
hope he will, to overrule 
Mr. Hoover'? objections to 
many cf the proposals made 
in this report. Having acen 


the President in action with 
y -. Hour er, 1 am confident 
lh?i l.e can handle th-s r.’ua- 
tm ii s • h a wav t 1 at we 
can pet v.nat we war. witi - 
ou". j utting F.dgar s r.oso out 
ot joint. At tho 'amp time, 
we can rapi’alire on tho 
goodwi’l the President has 
built up vith the ether prin¬ 
cipals and m’rumire the ri ; k 
that tho\ may fe"l they a-e 
being fcniej io take a back 
scat to Mr Hoover. 

7. Conclusion 

1 am delighted wuh the | 
substance of this report .f d 
believe it is a first-rate job. 

I have great respect for the | 
integrity, loyaity, and c-'i'i- i 
petence of the men who are 
operationally responsible tor 
internal security matteis and 
believe tiiat we are on the 
threshold of an unexcelled 
opportunity to cone with a ( 
vetv serious problem in its 

germinal stages when we can 
avoid the necessity for harsh 
measures by acting swift, 
discreetly, and decisively to 
deflect the t'.reat before it 
reaches a.rxr.iing proportions. 

I night add, in conclusion, 
that it is n,y personal opinion 
that Mr. Hoover will not 
hcs.tate to accede to any 
decisicn which Lhe President 
makes, and the President 
should not. therefore, be re¬ 
luctant to overrule Mr. Hoov¬ 
er's objections. Mr. Hoover 
is set in his ways and can be 
bull.-hraded as hell, but he 
is a loyal trooper. Twenty 
years ago he would never 
nave raised the type of objec¬ 
tions he has here, tut he’s 
getting o’d and wcrr.ed 
atv :t his legend. He makes 
life tough in this area, but 
not impossible—for he'll re¬ 
spond to direction by the 
President and that is all we 
need to sc! the domestic in¬ 
telligence house in order. 

TOP SECRET 

Decision Memorandum 

The White House 

Washington 
July 15. 1970 

TOP SECRET 

Handle via Comint Channels 
only 

Subject: Domestic Intelli¬ 
gence 

Th» President has care¬ 
fully studied the special re¬ 
port of the In'ertgeocy 
Committee on I-'.c'iigcnce 
<;td hod and made the Tot* 
lowing decisions: 


1. Ii M’firotive Restraint cn • 

• ■ iv.uniertion* ’ri>'* 

' * * r\ 

■ • a! t'ncuritv Or- 1 

1 " •' ■ Dirco'r e ... n- 

L - -''ViilD-G) is to v .c in- 

t- -p ■ ' to pc-m ’ N a. 
t>i i •-. i fer ro-. o- • rn * -» 
i i ati«."s of t: c 

c.Ui r .'...Pt intort t ei al 
f' ch tic-. 

2. hitch .nic Surveillances 

ami Penetrations 

1 he i 'o’ligencc communi¬ 
ty directed to ir.’en' fy 
cover r -e of ii.div dual, ar.d 
g o: ;,-. in the l i-..t< d htjtei 
who po c a major t-reut 
tr.e i 'emu! securitv A'.-o, 
c ivc.-j e cf foreign r.r. -r.ls 
at. i dip'oir.atic r ii.-b- 
m : ’ , i the United E'atev of 
inter -t to the intrd :• --t 
co ’ u-i’y is to be intensi¬ 
fied. 


3. Mai! Coverage 

icticr.s on legal cov¬ 
en-. arc to to rc r.civ - re- 
siri tiors or covert rc ."-ac,c 
are t be relax'd to p-m t 
use o. thin technique or. se¬ 
lect'd targets cf pr.nrit . for- 
eigr ir.ttlhgmcc and m.c:nal 
st-car: -.- inteirst. 

4. Surreptitious Entry 

P r -‘r.iin.ts on the u«e of 
surreptitious entry are tu be 
removed. The technique is 
to be lined to penrut ptoture- 
ment of vitally reeded fera'-n 
cryptographic material r.ria 
agax'7 other urgent a-.d high 
priority ir.tcma' security tar¬ 
gets. 

5. Development of Campus 

Sources 

Cm era-e cf v: -.lei'cc-t rcr.e 
campur and st id' rt-related 
group? is,to he increased. All 
restraints which i -it this 
coverage are to hj reniqccj 
Also, C.I.A. coverage of 
American, students (and oth¬ 
ers) traveling or living abroad 
is to be increas'd. 

6. Use of Military Under¬ 

cover Agents 

Present restrictions are to 
be retained. 

7. Budget rnd Manpower 

Each agency is to submit a 
detailed cstima’e as to pro¬ 
jected manpower r.cers and 
other costs required to imple¬ 
ment the abov e decisions. 

8. Dome c tic Intelligence Op¬ 

erations 

A committee consisting cf 
the directors or other appro¬ 
priate representatives 2 p- 
pci.ntel by th' directors, of 
the F.B.i, CIA., N S.A, 
D.I.A., and the military 










count' rintelligmce arencies 
is to he con >t pitted effective 
Augur t 1, lC’i‘0, to provide 
rv ..nations of dorrest.c intel- 
1 g-r/.-p, prepared p’ncdic 
d -n.’stic inteiil'.cr.ce esti- 
ma'os, carry out the other 
objective-. speciiied ir\ the re¬ 
port, and pen rm s.. h other 
du‘. rs as the Pre" tent S 'all. 
front tune to t:::\ a-sign. 

T :-.r director of ire r.E 1. 
stall serve as d i rrr.an of 
the committee. 1 .rther de¬ 
tails on lh" organization and 
operations of this . m "r-ttee 
at» set forth in an .utauiied 
merrora' J :nv 

V>; Pres. cent has d.iected 
that each addressee submit ft 
detailed repo - ^. d ie on Sep¬ 
tember 1. ia'i'. on the steps 
taken to implen.e: t i - e ue- 
cis. is. I Lrther s Mir "'..xiic 
reports will he re ...ested as 
circumstances merit. 

The President is aware tnm. 

pr r'-’u/al p"A’c.ns nay • 
?.r> • .r. the course c ? Ir.rle- 
i r rp the‘5 cc :::-:iu.is. 
However, h" is ar.xla.us that 
ru.h pn'hms he resolved 
v. ;tb maximum speed and 
nr imt.-m imsund-rstandmg. 
Ary d’ffii ’:!•*' s which may 
an*e should he brought to rry 
immidiat" arrr'i-n in order 
that an appro: riate solution 
nay be f i a- 1 the Presi¬ 
dent’s d.rr t;\es implemented 
in a runner consistent with 
his objectives. 

Tom Charles 
Huston. 

TOP SF.CRFT 
Handle via Com.tit 

Channels Only 

Organization and Opera¬ 
tions of the Interagency 
fitemp on Domestic In- 
t"liis;enceand Internal 
Security (IAG) 

1. Membership 
The membership shall con¬ 
sist of representatives of the 
r r. I., C.I.A., D.I A . N.S.A., 
and the counterintelligence 
agencies of the :?apartments 
of the Army, l.avy, and Air 
For.e. To irsure the high 
lev 1 corslder3’.:":i of issues 
anti problems which the Pres¬ 


ide rt CApecIs to bs before 
the p. - up, ihe dirt'.lcrs rf 
the r-j r '-"tivc pp^iu.i:s should 
serve pnsor.ally. However, if 
recessiry and appropriate, 
the director of a ir mber 
ager.cv may designate another 
individual to stive in his 
place. 

2. Chaiman 

The director of the F.3 I. 
shall serve as chairman. He 
may designate another indi¬ 
vidual from his agency to 
serve as the FBI represent¬ 
ative on the group. 

3. Observers 

The purpose of the group 
is to effectuate comrnututy- 
v.-ide coordination and secure 
the be; i' cemmunty- 

wide an .h-sis and estimating. 
When jiiu.cir.j ar.se which 
involve areas of interest to 
agencies or departments not 
nicmb'-rs of the group, they 
shall be invited, at the dis¬ 
cretion of the group, to join 
the group as observers and 
participants in those discus¬ 
sions of interest to them. 
Such agencies a.-d depart¬ 
ments include the De¬ 
partments cf State (I & R, 
Passport); Treasury (IRS., 
Customs); Justice (B.N.D.D., 
Community Relations Serv¬ 
ice); and such other agencies 
which may have investiga¬ 
tive or law enforcement re¬ 
sponsibilities touching on 
domestic intelligence or in¬ 
ternal security matters. 

4. White House Liaison 

The President has assigned 

to Tom Charles Huston staff 
responsibility for domestic 
intelligence and internal se¬ 
curity affairs. He will partici¬ 
pate in all activities of the 
group as the personal repre¬ 
sentative of the President. 

5. Staffing 

The group will establish 


such subcommittee or work- . 
fng grn-pr i: deems up-' 
prepriate. It will also deter¬ 
mine and implement such 
staffing requirements r.a r 
may deem necessary to en¬ 
able it to carry out its re- 
aponsibilitics, subject to the 
approval of the President, 
r duties 

-he group will have the 
following duties: 

(A) ruefine the specific re- • 
tjuiremems of merit:;r agen¬ 
cies of the intelligence 
community. 

(B) Effect close, direct co¬ 
ordination between member- 
agencies. 

(C) Provide regular evalua¬ 
tions of domc:tiu intelligence. 

(D) Review policies govern¬ 
ing operations in the field of 
domestic intelligence and de¬ 
velop recon.ire.ndations 

(F.) Prepare pcr.ocic do¬ 
mestic intelligence estimates 
which incorporate the results 
of -the combined cffcits of 
the intelligence community. 

(F) Perform such other du¬ 
ties as the Prrs.der.t ... a y 
from time to time assign. 

7. Meetings 

The group shall meet at 
the call of the chairman, a 
member agency, r.r the White 
House representative. 

8. Security 

Knowledge of the existence 
and purposes of the group 
shall be limited on a strict 
“need to know” basis. Op¬ 
erations of, and papers or¬ 
iginating with, the group 
shall be classified "top se¬ 
cret handle via Comint chan¬ 
nels only.” 

9. Other Procedures 

The group shall establish 
such other procedures as i* 
believes appropriate to the 
implementation of the du-. 
ties set forth above. 

[TOP SF.CRET] 
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S?.ys Portion Took Effect 
Despite Nixon Assertion 
It Was Withdrawn 


CITES MEMO BY AGENCY 


Project, Reported Backed 
fcy Hoover, Involved Hiring 
of Student Informers 

Special to T\9 Ne* York Time* 

WASHINGTON, June 10- 
Senator Lowe'l F. Weicker Jr. 
asserted today that "at least" 
one aspect of a 1 J~0 domu.-tic 
esnionago plan hrd gone into 
jaffect despite President Nixon'* 
'‘coloration that it had been 
withdrawn. 

The Connecticut ’’"publican, 
a member of the Senate Watcr- 
«>-.to corr.r rilte? rit d an T.ter- 
ral Federal Bureau of Inves¬ 
tigation memorandum dated 
S'pt. 16, 1070, two months 
rf’er the July, 1970, plan had 
allegedly been withdrawn. 

J. F.dgar Hoover, the late di¬ 
rector.of the F.B.I., approved 
the hiring of "student inform¬ 
ers" and "potential student in¬ 
formers" to report on campus 
■ activities, Mr. Weicker said the 
memorandum showed. 

Objection by Hoover 

The domestic security plan, 
which also railed for burglaries 
and illegal mail interceptions, 
was «oid by President Nixon on 
May 22 to have teen approved 
ord then withdrawn at the re¬ 
quest cf Mr. Hoover. 

One of Mr. Hoover’s alleged 
objections, it has b^en reported, 
was to hiri-'g students as in¬ 
formers. He was said to have 
objected for fear the students 
would “surface in the press." 


\ ‘It is clear that at least this 
aspect [cf t^e plan] was put 
into effect" ht.natcr V.'eickcr 
said. He was interviewed tv 
Gabe Pre-sman for tonights 
broadcast cf "Gabei" on 
WNEW-TV in New York. 

Mr. Weicker also called on 
the President to "stand before 
the American people .mi tell 
them every single fact" about 
the Watergate scandals, adding 
that Mr. Nivn should not 
“play coy with the American! 
.people." • 


Dean on Dairy Industry 


I Meanwhile, Newsweek maga¬ 
zine reported in this week’s 
issue that John W. Dean 3d had 
alleged that President Nixon 
knew .hat dairy industry con¬ 
tributions to his 1972 campaign 


'had been aimed at winning an 
incre i.-e in milk price lupports. 

The ousted White House 
counsel has told “lr.vcsticatom,” 
the magazine said, that Mr.' 
Nixon was “personally aware" 
of the dairymen's grits in 1971, 
[totaling more than S3 r '0.000, 
- [and that he knew the funds 
ware “intended to influence the 
Government." 


[ ll has been known that rep- 
resertV'ves cf the industry net 
[with the President in 1971 and 
that milk price supports were 
raised soon afterward. Ncws- 
Iweek said tire White Hou^e had 
declined comment. 


Dear Is Quoted 


The magazine also attributed 
the following statements to Mr. 
Dean: 

tiThe White House, in an ef¬ 
fort "to justify its own misuse 
of the FB I.," ordered a secret 
report on similar activity in 
past Administrations. 

fjFon.e “low-level” White 
House officials considered as¬ 
sassinating Panama’s ruler, 
Omar Torrijos, because they 
suspected the involvement of 
high Panamanian authorities in 
heroin traffic and because they 
felt the Government had been 
uncooperative about renego¬ 
tiating the Panama Canal treaty. 
E. Howard Hunt Jr., a leader of 
the Watergate burglars, had a 
team in Mexico "before the 


Continued on Page 27, Column 2 


WEICKER REPORTS 
USE OF SPY FLAK 


Continued From rage 1, Col. f>i 

mission was aborted,” News-) 
week said. 

The magazine also reported 
that Mr. Dean, who was dis¬ 
charged as the WhiiC House 
lawyer on April 39. had charged 
the President with a wareness of 
efforts to cover up the Water¬ 
gate scandal. 

Gerald L. Warren, the deputy! 
White House press secretary, 
said today that the President 
previously denied any invoiv-[ 
meet in a White House cover -1 
up. Mr. Warren added: j 

“The White House will havci 
no further officic.l comment cn 
.this type of ’John Dean source’| 

I story, which uses the national | 
[media to create mis'eadine im-1 
pressions for what a-a qu'tci 
clearly, self-servir.g purposes.’’ 

In other Watergate develop¬ 
ments today. Secretary of the 
Interior Rogers C. B.’ Merton' 
said he was cipo-ed to fur-! 
ither hearings by the Senate i 
[committee "because I think 
.there's too big a tendency there 
to try people in a furum which! 
is not designed for that." 

Mr. Morton, interviewed on 
the CBS. News 'Tace the j 
Nation” program, said he be¬ 
lieved the courts "can get the 
facts out.” 

But George Bush, chairman 
of the Republican National 
Committee, supported the hear¬ 
ings. Mr. Bush said c* N.B.C.’s 
“Meet the Press" program that 
he felt that "the mere infor¬ 
mation out on this, the better.” 
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WHAT THE SECRET POLICE DID 


in in<- 
i «r 11 
ns ml.' 


lcg.il brief to the n.it'on two 
> .i'.ii clarifying and defending 
}iis in!.' in lia i, i lint; \* h"!p iol of \\ a- 
liigate, !'h suii'iit Nixon s. u^nt to pre¬ 
serve ,i disti; xlii'ii between tlie illegal 
campaign espionage o! the Comm.ttee 
fi i the la -iv stion of ttie President and 
tlie ping'aui of win-taps and Ini: J.Hies 
lie had .intli 'iv' d in the name of na- 
tn n.tl scrnii'v. Ih" line w.ts In//, even 


as lie drew it 
vest nl m ss' 
tinn s \t;i* 

iIs I" 

:!i 


liiith of the 
gmup in the 


,im 1 af'er hist s' cek’s har- 
I n s tn the Adininistra- 
n hi e o| era! n .ns—it had 

SCI'. I. ills Ii i i ; ,im d. 

I In Si n.'ti s speiial Watergate com¬ 
mittee-uni ov <i<d sin It a cross-tertiliza- 
tion of (an.j. lien dirty tricks and “na- 
t.'on.d secnr.ty ’ skulduggery that it 
simple expanded its inquiry to include 
then, lx th. Am! despite Ml Nixon s as¬ 
surances that Ins ]47t) master plan for 
do.'iic-tic spying h nl been shelved “un- 
lised,’’ Senate ins estimators were looking 
into nl' cations that lertain aspects of 
the out ms "rsial plan ss ere operational 
even In fore the olhcial 
White Ilona “pluinfrcrs 
summer of 1' 1 71. 

Senate proiieis, Ni.w swtek’s Wash- 
iiig'uu bnie.ni i-an eJ, base been told 
by high Admii.:.st r ation oftieials that ii- 
licit luetlii ds—An hiding billglarv and 
::/ed \\ net: ps—ssere widely 

tiy to stop sensitive leaks, to 
the dimes! a l.lt and gather 
ion for the piosec ution ol cases 
again'.* radicals. 1 he investigators have 
lieen to! 1 specifically that burglaries 
wore committed in connection ssitb tlie 
Seattle Seven. Chicago Wcatherpeo- 
ple, Detroit Thirteen and Ber- 
ligan oasis They are also look¬ 
ing into alli gations that Admin¬ 
istration operatises broke into 
the Brookings Institution, a re¬ 
spected A'. Islington think tank, 
looking loi information on form¬ 


unaut’i 

used to 
n loni'.oi 
inf'ii: an 


er National Security Council staffer 
Morton Halperin. 

Investigators were still not certain 
last week whether these operations 
were undertaken by the FBI or some 
other official security force or by 
a plumber-type squad run from the 
White House or somewhere else out¬ 
side normal law-enforcement ch'ock. 
But one Senate investigator cai 
doubtful that the regular agencies won. 
have gotten formally involved, to the 
contrary, he said there is "considerable 
evidence that this insisted using those 
methods in tlie kinds of cases the White 
House w as pushing.” 

Shock: The kinds, as it developed, in¬ 
cluded not only foreign espionage but a 
range of domestic dissident activities— 
and the use of illii it me ans was ration¬ 
alized, then as no" on the ground that 
the end was the nation’s security. The 
justification was spelled out in the set 
of secret papers delivered by former 
White House counsel John W. Dean 
III to Judge John J. Sirica and thence 
to the Ervin committee—a portfolio in¬ 
cluding the 1470 spy plan. From an 
intelligence point of view,” one source 
quoted the papers as saving, “foreign 
espionage and sabotage . . . are just not 
separable" from domestic radical ac¬ 
tivities. Given tins premise, the plan¬ 
ners put together what Sen. Sam Ervin 


called a scheme for spv ing so wide¬ 
spread that it would be “a great shock 
to the American people” if it got out. 

Senate investigators now believe that 
the covert operations that flowed from 
the plan were run by “a very, very 
narrow group of White House and Jus¬ 
tice Department officials"; they are still 
putting together the who's who, but one 
name that intrigues them now is 
Robert C. Mardian, a fcroi iouslv anti- 
Mt protege of former Attorney General 
uvhard Kleindienst and onetime bead 
f the Justice Department’s Internal 
Security Division. Mardian is known 
to have inherited the plan late in 1470, 
well after Mr. Nixon savs it was abort¬ 
ed; lie lias likewise been found to have 
worked on certain "security" matters 
with G. Gordon Liddy, the sometime 
White House plumber who later ran 
the Watergate break-in. 

FBI: The investigators did net press 
the issue with Mardian in a vv.de¬ 
ranging, four-hour interview last week 
But, New svvi.ru learned, they did fish 
up some other fascinating scraps of in¬ 
formation It was Mardian, for example, 
who learned in the summer of 1471 
that William Sullivan, then the assistant 
director of the FBI, was holding the 
logs of the seventeen FBI telephone 
taps authorized by the President and 
cleared in part by Henry Kissinger to 
plug some security leaks from 1469 to 
’71. According to Senate investigatois, 
Mardian—who possessed a rare emer¬ 
gency phone line to the President’s of¬ 
fice—has told them that he informed 
the White House of his discovers' and 
was ordered to fly immediately to San 
Clc mente to meet with the President. 

Mardian did so in late July (confiding 
to his seat-mate, John Dean, "This is so 
hot I can’t even talk to you alrout it") 
and was ushered into Mr. Nixon’s 
office. ‘The President told me,” 
^ Mardian told the piobers, “that 
the logs affected the most deli¬ 
cate decisions he was making, 



Mardian: To Nixon w itb new* 


C H#iMo-h tn Th# Washington l*o*t 

National-Security Blanket 


Liddv: To Denver with Dita 
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and 1 is ability to function was iin- 
pi-riVl by news leaks of the contents 
inxo'xcd.' Mardian said be v.as gixen 
direst orders by Mr. Nixon to take 
chaige of the lops. On Aug. 1, lie 
picked them up from Suliixan and 
“sexual daxs" later turned them oxer 
to the White Mouse—nhe r e, as it de¬ 
veloped, John D. Ml rhehman squir- 
rclc 1 them axxay ii his ox’-n rtTice safe. 

Mai lian, Nlxxswtik learned, has 
also he n giving *' ' inxestipators some 
intriguing gib ■ f xxhat Liddy 
might have to say when he takes the 
stand this xveck—it, that is, lie were 
talking at all. In their own e.xtensixe 
post-Watergate coaxcrsat: >ns, accord¬ 
ing to Mardian, Lkldy sari it was he 
xxho whisked ITT lobbyist Dita J.teaid 
out of W ashington to a Denser hospital 
in the thick of the 1972 controxersy 
oxer an offer by ti e romp n.v to help 
undeixvrite the Repubhcnn couxentiou. 
Liddy, according to Mard'an, further 
acknuxlodged taking part m the bur¬ 
glary of Daniel Lllsbcrg’s psychiatrist’s 
office; be claimed that it bad the “ex¬ 
press approval" of the President. 

Charges: Predictably, the Washing¬ 
ton inquiries haxe prompted second 
thoughts on several still unexplained 
break-ins. Democratic National Commit¬ 
tee Chairman Hubert Strauss has told 
Senate mxestigators of a mysterious ran¬ 
sacking of his Dallas home ore xveek 
befoie 'he Democratic oonxcnt’on last 
Julx. Charles Garry, a San Francisco 
laxvycr for the black Panthers, claims 
that his oFices xxere broken into at least 
txvice in 1971—and person d papers 
were the major loss. And The Los An¬ 
geles Times reported that the FBI is 
investigating the possibility that Liddv 
and E. Howard Hunt burgled the of¬ 
fices of the NAACP-Lcg.d Defense and 
Educational Fund, Inc. the xxcekend 
thex hit Eilsberg’s psxchiatrist. 

The individual charges remain to he 
sorted. But it is noxv evident that Nix- 
onnuis d'd run secret-police opera¬ 
tions against the moderate-to-radical 
American left—and that they x>ere will¬ 
ing to ignore or break the 1 rxv for xxhat 
they judged to he the necessities of na¬ 
tional security. They acted in turbulent 
times—a period xx-hen, as COP Sen. 
Loxvcll Weicker of Connecticut said in 
a speech last xxeek. “America or at least 
vocal America did xvant a quick and 
efficient end" to the tumult of the '60s. 
But their targeting was at times indis¬ 
criminate, their methods often jackboot 
crude. One of the Administration’s pro¬ 
liferated spy shops took on a whole run 
of home-front intelligence assignments 
in 1971-72, ranging from a riot watch 
in the ghettos to a search for foreign 
connections in the peace movement. A 
reporter asked a xvell-xvired govern¬ 
ment hand last week xxhat methods the 
operatives mxolxed had used. "I'm 
afraid,' the official said xvanly, "you'll 
haxe to use your imagination.” 
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Or?y and Petersen A r e Sa'd 
tj H;ve Witt '-cld C.I.A.’s 
Reports of Assistance | 


ny DENNY WALSH 

S? 'I 1 r : - - 1 

VAif;V.ION', July 0—fiT 
i l *i v : v, ;h r . ' >o ti.j'i Jr tire 
c/'.«..ais w •hr. id 
I'o'crm '.ion fi'..t F l’r 1 tit’- 1 
i iu ’ii . . ’lion jige.ns 

thv v. d ; =r.c l.-d the ft,? vs 
p", h < r! < r to the h.te 
Jl ' l e f< i> set ud to s ru- 
itiiii -e Cove nment leaks to 
n" :s • pi . ac erd n? to so rces 
close t.j toe F B... Watergate 
nvc.. 0 u.i' 

In ea i • lu'y of last year, 
llr s t) an a month attei the 
l\V.-.t ,>r a'<* hrr.il.-iti at E.mo- 
■ a'w P i h^aar aarters on 

tjiue i r. ihe central Inu li- 
.. a e . , v fi rni t, 'C.l the 
fom.r a . • ”g director a? the 
|K ’’ T, l 1 C-riv ,V. •• i h 

hl'Kin. il.i an ei .ha am pro¬ 
vid'd b me C 1 V to the c-.dre 
of V.h e Ho:.-* operatives 
known as th: ‘ f ambers,” the 
sourer:. sad I 

They sad that the three 1 
1 i*de a r .. - ar J IE. 

fir'd agi,..-t ass.^ted to the 
\W-r r a « ii'P and related 
matte -s id not know m.v Vr. 
Gr. y had this n atertal untu it 
■ hs disc vered in b.s of e 
Isafc aft-r he resigned as head 
of th bureau on Aprii 2V 
Peiersen Got Data 
La t 0 tober. Hen's E Peter¬ 
sen, an Assistant Attorney Gen¬ 
eral, obtained this information 
from 'he C I A. ana. u t e 
same t : .e. learned that ir. 
G r av had been n p e-sion 

of t e n ite ' il for '*or» '.’’in 
three n:o- (hs. accord rg to the 
sources , 


Mr. Petersen, then in charge 
of the Watergtte ir vest it ".'.on 
did not pass pa the materal to 
the F.n.I. agents working cn 
the case, the sources said, nor 
did he make it known that Mr 
Gray had concealed the mate¬ 
rial, even whin President Nixon 
nominated Mr. Gray in Febru¬ 
ary. 1973, to be permanent 
director of the bureau. 

Mr. Grav was not available 
for comment V. ..rn Mr. Pe.e,- 
sen was reached through a pub¬ 
lic infoimati n officer at the 
justice Department, he said he 
had "no comment.” 

The fol’o .vin? information! 
was pieced togeimr by the. 
New York imtes after intet-j 
mows With a number of per-, 
suns :.,mi':ar with the Water -1 
. ,.( e mvi st' ration and all ics . 
irumiticat'or. a"* from various; 
public docu.. n.ts reiat.ng to | 
the CIA's involvement with 
the Watergate conspirators. 

The full scope of C..1.A. sup¬ 
port of the "plumbers” -was not 
known to the F B I agents in 
the case ur.til eariy in .day, 

when it came to light independ¬ 
ently of them, du'tr.g the late 
s'apes of the trial of Dr. Daniel 
Ells 1 erg cm. charges growing out 
of bis role in pub.icirirg the 
Per, agon papers. 

The agents a e known to be 
angry that Mr. Gray and Mr 
Te.ersen did not share the C.I A 
J material with them, and ton- 
i’end that if they had had the 
; information, much of what is 
|now known about the ‘'plum¬ 
bers.” includin'; their Burglary 
,o, Dr. Ltlsberg s former pr-y- 
Icrvatrist's office, would possibly 
I have emerged sooner. 

| A key element in the rancor 
;of the agents is that part of 
!the material that Mr. Petersen 
iard Mr. Gray had. they be¬ 
lieve, n -gnt ha' e led them to 
knowledge >.f t e burg.arv 
months before it was learned by 
Federal rri’ ecitors in i-.'er- 
viewir.g Jihn W. L'ern 3d. for¬ 
mer counsel to the President, in 
April. I 

I Included in the material 
turned over to Mr Petersen by 
the C.I.A. on Oct 24, according 
to the sources, was a photo¬ 
graph of Ci Gordon L iddy, * 
convicted Waierga'e conspira¬ 
tor. standing in fronr of me 
building in Biverly Hills, Caiif 
that houses the office of the. 
psychiatrist, Dr Lewis J. Field-, 


;ng Sources who have seer thei 
picture said that a reserved 
parking sjace married far Dr 1 
Fielding couiti be seen in the 
bai kground. 

Foth Mr Peer e arc ...r. 
Cray reportedy had m'orma-; 
t.on that E. How ard H l Jr, 
o-e of the Wa'ergaie onsp'ra- 
tors who pleaded guilty, had; 
r-'.-tested mat the C.I.A. have 
someone meet b n upon hist 
return from Cah.lorn.a on the 
morning of Aug. 10,1. to 
receive some f n from him 
that he wanted processed and 
returned. 

Developments in April ana 
Mav of this ' ear dsrlosed that 
Liddy and Hunt. Loth part of 
the "plumbers” g'oup at the 
time had engineered the bur- 
n’arv of Dr T: Id ng'S ofnee on 
S.pt 3, 10M as r?rt °f « 
search for infcrr.ation about 
Dr. Edsberg Hvr.t told thfr 
Watergate grand ii-rv here in 
Mav *...’t he and 1 day went to 
CaUforr.a in Atw,u->t. '9T1. “to, 
r.-.ake a gre. rrm.arv vcinerahil- 
itv and feasibility study" of Dr.l 
Fielding's office. I 

Tells of p; .olographs f 

He sa.d th-'t t ey ”pa-s o d’ 
through” the b.u!d'>g >n which! 
Dr. fr’t’.r g had r s o i-e and 
tock some rhotv*' f oh r “with 
a very sr.ectai ce.-nv a." 

Mr G-.iy r.ad 1 a-.-wn since! 
July. 1972, ano Mr Pe’ersenj 
since October, i f 2. that ;ne| 

C I A i ad in t-.«, s rimer of' 

' 9 ' i p-ti- iled Hur t v.nh. amung 1 
o e.er things, a commercial 
Tess: a 'amera disg used ,n a 
tt bac'o pcu.I . t> v ’u es su'd. 

P" ords of the Be triv H.iisi 
Pohce i-epartinen' >ho*’ that| 
the burglmy wa, reported on; 
Sept 4, that a man ar- 

res'ei on Oct. 7. 127t, m cen- 
nect on wim a theft frrrn a 
worn: n's purse n /t s ed to the 
burglary and C at cm N'ov 12. 
1971, tbe man renounced the 
confession 

Sr me Jfsti'e Deparinert of¬ 
ficials feel it is "convenient 
hindsight” for agen's to say 
thiy might have uncovered the 
participation of H : rt and Liddy 
in the bur'lar' w-tn 'he photo-1 
graph ana other information 
r.e'.d by Mr. Petersen end Mr 
Gray 

"They fthe agents] never had 
a ci'3'ce." a source close to 
the F.B I investidation said. 
"How can you say they 
wouldn't have gotten to the 
burglar.-, when the best leads 
in the Governments posses¬ 
sion were concealed from 
then:?" 







In ter-timep.y h«fr*re rb» Sen-1 
ate Wa’ergate co.v,.r.:tt*e two 
s eso, Mr. 15'’.n su’d that 
'■ r. I torsun cr.ce had showed 
h t *h* C.’.A. material ana told 
1 1 n 'bat Vr. Gray h*d the same 
mat'inal. 

“The fa -t that this mri'erial 
was in the rosscss'on o' the 
rerartr.'cnt o' Justice ..ican» to 
to toe that t was inevitable 
t v> at ?u .p h :-gbr\* t' tHshcrtt’s 
r .ycivntmi’u office would be 
c' s o'ere !,” Vr. Dean said. "I 
f f . that any investigator worth 
h ■> so’: wou’d rcrtairiv be able’ 
*o lock at the pictures in the 
' s 't th* D»nart—“ , 't of Jus- 
ti e and :r. mediately cetermine 
the nca'icn ari fron' there 
d s over the fact that t' ere had 
b r a bu r ghry at ’he office 
thi.. war. in the pirure" 

Include*! *n the material 
given to Mr Gray last July was 
a rundown on how the C l.A. 
had fu r ni<hed alias documents 
to Hunt in. J ilv, 1071. in the 
name of Edward Joseph War¬ 
ren. and in the name n; Edward 
V Hamilton during the more 
then HO years Hunt served as 1 
a C I.A. agent. It was a'so re-, 
r.intcd n the decurr.entsj 


turn'd ',’tr to Mr. Gray howi 
i the C.l A d furnished Li-’dy 
j With a a . • .untents : n the 
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fcl'-wing 

.b rie 17 break-in. 
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! renr red t' 
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<■ -ana hotel ar.d air- 

ili'e reccrds aid the idcnti'ica- 

ition of p 

ctures *'f hunt and 

kiddy bv 
pipycs. 

„;»! and airline cm- 

D’irir.g 

much of this time, 

according 

to the sources’ re- 


’ror’s, Mr Grav had evidence 
Hat wou’d Siave immediately 
satis'iei t •: prosecutors—the 

C • _A.’s own record of the help 
it rv.e to th* “plumbers." Mr. 
Petersen k.nred m October that 
t’e actr g F BI. director had 
remained si :nt wr.ite super- 
vi'mtg his agents’ ted ous ef-. 
forts on tn» aliases. 1 

When Mr. Petersen received 
t^e rrateval from the C.l A., it 
renorted'v included trar.smt- 
f's to Mr. Grav dated July 5. 
and Ju'v 7 1972. 


• However, when the prosecu¬ 
tors were finally a'lowed to re¬ 
view the C I.A. mater.al 33 days 
after Mr re’ersen obtamel it. 
there was m. thing in the docu¬ 
ments the;, saw 'o indicate Hat 
Mr Grav had the same mate- 
i.al. and Mr Te’erren did not 
men*’on. that fact to the prose¬ 
cutors. even th.njgh he had 
gi.cn Vr Dean, the Presiden¬ 
tial ri'tiosel. that information 
around t.-.e same time, accoid- 
ing to Mr. Dean. 

The C I.A. documentation was 
turned ovtr to Mr. Petersen in 
'rC'po-we to a series of questions 
Isubnmtcd to the agency by had 
(J Silhert. principal Assistant 
I united States Attorney in the 
b u rr . -_ - _s— * ■ ■' 


D Mrict o* Columbia who was 
then the chief pro-me tit or in the 
V. aterna’e ca:e Kichatd Helms, 
then ouectcr of the C.l A., ar-i 
ranged to turn over the trate-j 
ria’ to Richard G Kieindicnst, 
ihen Attcrr.tv General. 

In a trlenhone interview, Mr. 
Klein iienst said that the mate- 
' rial was delivered to him in a 
mum a envt logs and that he de¬ 
livered it to Mr. Petersen wuth- 
out opening it. He said that he 
never knew what was in the 
envelope 

Mr. Klernd'cnst strongly 
urged the President to nominate 
Mr. Gray to head tire F B I. on 
a permanent basis. 

; Kleindienst Comments 

The former Attorney General, 
who stepped dawn rather than 
involve himself in a Watergate 
invcstigi'un that h’i rep«at*I- 
ly to his personal fnetius and! 
political associates, indicated 
he was not aware of Mr. G r .y s 
possession o; the C.l A. mater¬ 
ial. 

Asked why Mr. Petersen did 
not give the material to the 
FBI agents in the case. Mr. 

Kle.dier.st su'd 

Mr. Petersen would have 
shown it 'o anybody. I’m sure, 
who he felt should have seen 
it in connection with any 'egit- 
imate investigation. Hcvvouldn t 
have si vvn it to anybody who 
he didn't feel needed to s?’ it. 

“Henry d dn't secrete any¬ 
thing t r dev I.us reasons, nor, 
did he in any w ay in .oe.ie the j 
investigation. I know Henryi 
we!!, and 1 know that his only) 
interest vva-. to have a fa ,r . in-i 
tersivc investigation. H' vvam t, 
involved ;r. a v itch iv.".t but 
he was int-re>ud in am. thing! 
that bo e on the investigation ” 
Mr. Gra ' was apparently! 
given ti e C 1 A informal.on as 
a resu't of his haison with 
1 .cut. tr n Vvrr. n \ Walters, 
drpitv (i ector of the intelli¬ 
gence agency._ J 
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At one p.int before Tire in- 
.staliation of the w.retap, the' 

{ source >a:d: “Caulfield asked! 

Eh; huh van whs they [t'ie; 

'A'hue House] c-dn’t go to the 
V B i since lie had been t ad to 
put it in for national security 
purposes.” 1 


that Pre v-ot Nixon pirsoi.allv 
authori.-cd the wiretappi- g 
,13 Nation d Sexuntv Council 
and Pei tagon awes as well as 
four news eti ir May. l 'uf». 
after what ofn described as 
a iertou? ncv. s leak. 








Ilalpcr n at Brooklings I 
| - p ,<*. Morton H. llal-l 
pefin t n a member of the* 
council c ' *ff. res pned f.ni le-| 
r.rt '2 u s >r at cl '-v lilt bre PC- 
nv: - a re ti nshm he villi 
rr/.tnta ts M r. 5‘a p* rm ir.-.s al¬ 
so bo. r as oci.Vtj v.t:i L'r. 
Dunie* I 'sVrB. whine Federal 
trial «* i c a: res steniuuti; ttoin 
pi- c;>pv'r" an- 1 rolea-mg of 
tl’o o t ' n p tP'-rs receat'y 
ended \v 'C tee jud .e tli-.: ..'sed 
tlie '.'a--’ o "i the xheen- 
diet of th‘. (ii>vernme"t The 
pap*. rs st ore classiticd clovern- 
r'eni documents ar.-ut ti e ori* 
g is of the V.emar.i war. 
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Iv _h ' v ="i a-d 1 th ol a 
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i t o lo'?' t do is " % 

It ' as It'r. p.r- ■. i > 0 dy re-- 
pn.fr.j that Mr. i'lv v-.sicz was I 
ni or h- '-ir. f l r. 'I ■. - aft-T a 1 
■ rdt-ti-e rr-f ,t in m.i- 
I‘ JctUGrr 1 \i--ort and j 
• ! in cc.'n h. V r - rt W.| 

i\ Vic’ , wiiot Presl- 
tV-i Niaon’s perm 1 -»t.omey.| 
Th» f-Tis for r I setvirz 
were reported to h e boon 
at 'horiv d b - H. R p.ldeman 
th* .or .:i -, 

j. sta - :'. 

B -th Mr. Caalfield and Mr. 
Ulasewicz achieved tvviemi 
jprominenre derm? t‘”e f : rs' cf 
!t'-e ‘elevised Se.t t Vvt-rgate 
ih“_rir,?s fart mnr'.T v 1 on it 
va> o'iccod that th-- b.d both 


r-i- 


ut-' - 


Ho’i-t- 


dne tod effi rt e?r!\ P s year 
to offer eyec'i'ive c'o'it tcv to 
Jan cs W. McCord Jr., nn? of 
th - Watergate r'"s r ••tars, in 
rtlctn far his sdence. 

(■• £ j-vi'-’A!? • ’ » c f f ’■ * is! v 

said th.it most of the (aulfield-j t 
I'!' , so\'mz ?««???•-.^rttr “;n- 
'td'id specific P“'- •« >hat at-! < 
r<- dv happened ” 1 lo added t 
‘■|h:y were j;j*t chicking rut 1 
p f 's reports to seek what else! ! 
they couid learn t>at wasn’t in j [ 
the' newspaper-—itV? My Lai."I i 
‘Thai's rot iiiegat," the c-ffi-j i 
ct?.I declared. i t 

Asked if Mr. Ehrl hr an was! . 


d : t g To 

Vhi'» Horse in 

Tf" ; e ‘ O' r 

n, tr'-f ofii- 

ci. .a.- *' r 

<,r i. yes t ; 1 

i.c. \ wiv t 
,t!.i-vs ui.' 

ilri'.n^ tree 

! 

rilUr C t'K-.l 

thj-. \ -di m i 

■ d -y t: o two 

r \e.i v*s. t ie 

: •.. sir tmn in •> 


r : . rctr r f V-. ! o>i, 
'tV r f -n. . c ' s.agL" r.r: tne 
ilw • Vo rt :■ Jit - ’ foue tl.o ofii- 
,ci ' . .. ait 1 ' . 1 : h *' a 1 Cit'.'it 

j, 1 . 3,c-iv-d White Hou.c 

' ■'n 

i rhpri'- >h ,-p attacks on 

t . ■ Pur 10 -. it I -.! 1 .rte . 

I tgatt in early * lay. 1* '9. In 
c.v- r.'-ws otr <•, M . L - ft 
a id i . t he ha,! 1 etn iro bit J 
b M r Nix n's > os- ■■ e in 
vhitcla "e sou -ht ‘out Italian* 
Arte: car.s f r u -u-ti. ■ % . a it to 
!r. ty \ 1 tl> ft m a. • r :jaru.tn- 
.Itns in e\s re-* ' • o opt’ Iv 
C- r r; \ ir.i'.p ta d w a ts 
t. ....- <r. ; a n. 

c. t rofo" n.e to i - ,.f ?n : war 


groups. 


5 Other I.i j. 

. ios 

r ’ ■ in • - 1 

t‘.t Mr. 

( hi'Id . n : Mr. 

L srv . / 

Iiof '• pt. jo . r* 

Mr. 

h 1 .} nc re 

m»> t-:» or- 


g.r ...J o ini' a su..picK-n tltcv 
a;: . -entl> c do re’ t • ifrri 
'w:*‘. th r c’f : «tt C le-.-Tch. 

I re . n-.Ci. to h' r r.ub 
j!: !-. '.rid .o at ie t free 
'ot' v re ■ o . e> ? "ors 

iil ' ' 1 I '■ . ’ • it ’ V 

! ‘ '' - 

T. • u im r 'c.'t • lit', 
tb- Chcppatp; -tier, -it n.le.it 

i-V ’■ o . I * 111 

K ' . J.-, !•• n - ’a' <■ • ■ ' sa¬ 
il tt s t ,n 1 h .t ' r ;e: ’ Tv 

•. r .i 1 i 1 -1. 

Re-.u-sentative Carl Alitert, 
D vnocrat rf Ot.' .hoir-a, tlie 
House Sp. :ik( r. dc -.bh tTtntt- 
e .-I lit V;> bets t*n S.nator T-l 
l.i'-i'-J S. Mu.-s e ■.'.'i..t>i’r;tt oi 
» i! e, and so.r. c rpoutions 
v. it:' po!lutio:i p . M- ms; the 
I• . ., -g 0 S . . j; i ft H 
Hump 1 ’rev's I S ia;it;iaig'i for 
t;..s Prisideicy, aid uimnr.s 
• tii.at ti:e brother rf a leading 
|D t might have he; i i.i- 

.tilt I in a homosexual 'in- 
't i. 

i in addition. Mr. Caulf.eld 

and Mr. U’a: -.-.sicr also rcoort- 
cdly irvesrpat d tlie alleged 
'|.;i“ "srtonl of ‘'rs. David 
F. ho-ver by a Honda school 
t -.ohrr. Mrs. UUenh.cwer is 
President Nixon's younger 
('.•u r liter. Julie 

Mr. L'lasewicz is now living 
in Hadley, V V. M. Caulfield 
\s.,s dismissed las. ni rrh from 
his oost as as-.sta.tt dret-tor 
of tie Treasury D.par.rrent's 
Bureau of Alcohol, Tobacco 
and ureanns. 
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F.E.I. Informer Is Linked 
i To Right-Wing Violen 


- 


By STtVKN V. ROBE RTS 

Sp+riL inltif ■ Y'r# *n.T.«t 

; SAN DiLGO, Jure 23—A lea-1- ordinator had pleaded guilty 
>er rf a rigb’-wirg, paramilitary and was granted probation 
iorpnri-vi n tr.at harassed According to Davis’s Recount, 
i/c .eg leitsts here for more t «, e Secret Armv Organization 
if.tan * y...'sav* that the Rroup was forfT , cd in , 9T , t0 , ra!n 
v. a* par ' r-r?mzed and , • ... , . . 

v'r: rr.frrmer for the nl.as who could o-pam/e 
.federal r,. - "j of Invrs'iga- a resistance movement should 
It inn Lew e-?■ r e -nt-nt officers the United States 1 - tor.- ered 
'end others • "a*-with the sit- bv n foreign pow ward 

luatmn co-rt - z:ed his account. Godfrev thc tEI informer 

L r ' c " " 5 -V d r ' f|rV was one of six found,n: 


iGodfre 
shew-, tin 2 ..s 

t;r»-hr.-;s 


a ..... of the six founding 
.’j sm.»rai members and contributed the 
r.d h trplar.es, nonev used to print tie gro in's 
regu'ar pay- recruiting literature, Davis said. 

in addition, Godfrey was 
considered a ‘ tircbrand'' wnhin 
lie urbanization and took a 
more militant line'* than most 
me.r.' - Dav is said. 

According to his own cou^ 
testimony, Godfrey was riding 
in a car on Jan 6. 1972, when 
another member of the Secret 
-’ development this Army Organization fired a shot. 
*n»mb»r« of the he- mt' a l.ou-e occupied hv young 


w-.c r 
tm-. ,r 'ti f r r. - a 're F.3.I. for his 
iserv ires, it v as said, 
i This account was provided 
•tfvs week v " Jerry Lynn Daws. 
tV fa:—»r S'- them Cal.Srnu 
icewat *-pv for the Secret Art-v 
■ Organ..'at ' r. a wcli-armed out- 
Ig.ow’.b of ano her right-wing 
Igroup. :be Miroternen. 

Scgrefi Recognized 

In aro. 
w-ok. pa 


Are v ■'•rpcRtzano-*. rcoort- leftists. 


bullet shatterel 


led!-. 


recoa . . -vi a photograph the elbow of a girl named Paula 
o: D r?'d H. Segretti. the Tharp. Miss 1 harp end other 
young ’.avvy r ztcu-ed of or- residents of the house were 
gnnizin? a Republican espmn- planning demonstrations at. the 
age campaig . last y ear Accord. Republican convention, 
ing to The Door, a local radical Godfrey took the gun usetf 
r. r . jo-.r-’* the tv o rgo'.M'. in the shooting and gave il ic 
ider.t.f td th® man in *he photo- his F B I contact. The agent hid 
graph as ' Donald Simms." it unde r his couch lor *•« 
whom t l ev sa.d thev met in months until the Secret Army 
tie summer of 197! at a shoot- Organization member who sho' 
iog range frequent»d Sv mem- Miss Tharp was finally appre- 
bers of the Secret Army Organ- r»nded hv the police. The irr¬ 
itation. cidcr.t cost the agent his job. 

The two -on reooi'ed'v said 'Antipoverty Program’ 
that "S rr. n-" was present at a 

discussion among the right ! Gi\ en Godfrey s contribution* 
! winder* 

\ ( ora 1 Convention. org: 


on among tne rigni- ■----- 

;>o,'t the F.epubl can ,0 the Secret Army Orgamza- 
' Convention org nMIv tion in time and monev. Davit 
..a • v,» upiH ir -Can sc id “yeti might sav that tli* 


i« '->r '.ietl *o be h®ui in ban y p u mig.'.t say that the 

•D.-go !•>.; -. .2 st before i: wa- s A n "-is a 'ed-rallv funded 
moved to M. <mi Beach "Simms ’ an.ipoveitv^ pt'grant for ths 
d.d not participate in the dis- r 'Sj}t wing 
cession hut an unidentified Godfrey s role was partly 

cornpanim d d, according to disc.osed .act June, when a 
The Door s s ,jrces. member of tne Secret Army 0,- 

Vr. Segretti. who has been panization was arrested for 

indicted for distributing false U P a mo%,e . el 

camnaign literature in Honda. lhat sh °"'* d pornographic films 
Ipf-.-n used the name "Donald -^cording to well-mformec 

r "™ ,ln ‘ " p "' SSt .S Sr r“Th£fU! 

informer within the nghl-win? 
U is a,so known that Mr 0 j7aiicn hut t ; )e bureau ro 
Segretti aid tne S-cret Army f J ed diKloMf his ic j cn ,ity 
Orsamzatio i at difrerent times. • • - • 


When the police chief threat* 


d:scjssc<1 ihe idea of abtJuctins cne ^ t0 fX pose the burcau'r 
radicals w o nvght disrupt the j ac ^ 0 f cooperation the F.B.I 
.cor.ver.t! V But so Mr. t ’f'c- 5 -eed in let Godfrey testify 
has b*'en ro i.rn e\iaenv.e !*”.%• agmns.t the bomber, 
ting Mr Segretti to the r.ght-, G n the stand. Godfrey ad 
iwung group Imitted that he had sunp’.icd tht 

■ Davis, a 3! -vear-old construe- explosives used in the bombing, 
tinn worice - , spoke to a A.kcd why Godfrey was al- 
reporter ef’er being relea-ed lowed to operate for so long, 
last TAurs.i.iv from jail, where a spokesman for the FBI. here 

■ he had been beid pending his said that "we certainly don't 

isen:»nctng on a charge of pos- condone" illegal acts hv in- 
■session of explosives. Tlie formers. Bjt he declined to 
Secret Army Orgaiii'ation co-|comment further. 1 
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'HJ'll MV 


j STATE OF NEW YORK 

| ss.: rTvC j 

1 


COUNTY OF NEW YORK 

1 


1 

• 

j JEFFREY SMILOW, being duly cworn, deposes and says: 

1. I reside at 1050 54th Street, Brooklyn, New York. 


1 1 

2. I have been a member of the Jewish Defense League 

1 



h 

| since approximately November, 10C8. 



3. The JDL was established in 19C3 for the purpose of 

i 

i 

g 

1 1 

^protecting Jews from anti-scmitic attacks. We began helping New 

i 

1 

j 

York Jews and then expanded our work to attempt to help Jews all 


| 

-over the world. We held demonstrations to express our solidarity 

1 

j 

i 

■ 

;with Jews who were suffering persecution in other countries, 

t 


•namely Russia and the Arab countries, and to protest nnti-senitic 


■ 

1 policies in those countries. We attempted to force the American 


1 

1 government to take action to combat anti-semitism at home and 


1 

| 

abroad. Besides demonstrations we published leaflets and held 

j 

■education programs to try to make people aware of the prevalence 



of anti-semitism in the United States and throughout the world. 


1 

'Our guiding principle is expressed by the Hebrew words "Ahavat 


1 

— 

Yisrocl", which means love of Jews. We wanted to teach Jews to 

help other Jews in whatever way they needed, and to sacrifice for 



them. 


1 

mm 

4. During my first year of JDL membership (1968-69) I 

went to several demonstrations and was fairly active in local JDL 


1 

activites. I went to most meetings and neighborhood patrols. The 



following school year (1969-70) I was not very active in JDL but 

1 

I 

the following school year, beginning in September of 1970 I was 


1* 

very active in the organization. I went to all demonstrations 

_ j 









land often worked in the office which was then at 440 W. 42nd 

' f 

Street, and attended meetings there. T talked on the telephone 
at that office. During the summer of 1971 the JDL office moved 
to 4002 New Utrecht Avenue in Brooklyn. I spent every evening 

, there and went to every JDL activity there in both daytime and 

» 

I 

•evening. I spent at least three or four hours a day there all 

'summer. When school began, I started cutting classes and by 

i 

[January I was spending eight hours a day in the office. My job 
was director of publicity and public relations. I ran the mimeo¬ 
graph machine and had to make sure we always had a complete 

i 

i 

supply of our educational materials. I made all of our leaflets, 

I 

press releases etc. Before handling publicity I was in charge 

jof our mailings to membership. I took classes at night a‘ the 

| 

i office. I had a key to the office and frequently opened it in 

'the morning. I occasionally stayed very late and once spent the 

i 

I 

night in the office. After January 1972 I was paid $15.00 a week. 
I was on the administrative board where I report'd on my work. 
jin approximately February or March I was elected to our executive 
board which made organisation policy. 








5. I have talked to many JDL members on the telephone 
including Sheldon Siegel. 

6. My lawyers in connection with this matter have been 
Hyman Bravin, Nathan Lewin, Stanley Cohen, Martin Elefant, 

Bertram Zweibon, Barry Slotnick and Robert Leighton. Their tele¬ 
phone numbers are annexed to this affidavit. 


Sworn to before me this JEFFREY SMILOW 

1st day of November, 1973 


NOTARY PUBLIC 











j state or new ycrk 

|i ss. : 

|! COUNTY OP ?7PW YQYK 

I 

|| 

I 

JEFIFEY SMILOW, being dulj sworn, deposes and says: 

i! i 

1. \7hen the .JDL office was on New Utrecht Avenue in 

I 

l ! Brooklyn we frequently sav; as many as seven FBI cars and New York 

i 

' city POPS cars forked near the headquarters. I know that they 

i 

wore F3 T and BOSS cars because the men insice them told our 
[members who they were and that we were under surveillance. On 

|l 

information and belief s<~ ie of our members were followed by these 

I' 

! 

! men and people coming and going from our office were photographed. 

Ij 

! I saw cameras in the cars. And I saw them take pictures of us. 

~ 

2. Frequently in the morning when we arrived at our 

t 

i 

office we found the metal doors to the basement lifted off. All 
I JTjL files were kept in the basement. 


Sworn to before me this JEFFREY SMILOW 

1st day of November, 1973 


NOTARY PUBLIC 
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JEITRY f.M TT_ O'. - - 7 : PHONE CALLS 

Shilov; Hone 
.1050 - 54th Street 
Brooklyn, H.Y. 

GE5--3107 


Herris Stillman 
116 Roekwood pi ice 
Englewood, N. J. 


Eert Zweibon 
heme- 135-39 228th St. 
Laurclton, Q \eens 
IiA5-3215 

officc-22 East 40th Ct. 
N.Y.C. 

679-1814 


I 


JDL Office 

4002 No.; Utrecht Avc. 

Brooklyn, N.Y. 

854-2389 

054-3403 

054-5920 


Old JDL Office 
4^0 West 42nd Street 

N.Y.C. 

868-1953 

Stuart Cohen 
161-55 Jewel Ave. 
Queens 

591-3780, 591-3709 
Sheldon Davis 


Ily Bravcn - 228-2700 

Hat Levin - ( 202) 293-6400 

bob Porsky - (201) 653-4911-of: 

(201) 434-2274-home 
Bub Leighton - C07-6016 
Barry Slotnick - BE3-5390 

Russ Kclner 
R.O. Box 3007 
Philadelphia, Pa. 

(215) LI8-7342 

Dr. William Perl 
84-11 48th Ave. 

College Park, Maryland 
(301) 474-1762 


739-3305 

Murray Elbogcn 
1345 56th St. 

Boro Park, N.Y. 
851-7205 

Marty Elefant 
5? Wellington Court 
Brooklyn, N.Y. 
859-6176 


Neil Rothenberg 
550 Grand Street 

N.Y.C. 

254-6876 

Irving Rubin 
58 W. Peco St. 

Ios Angeles, California 
(213) 937-8878 


EXHIBIT A 





nici u . r T ~> ,T uss: phone ca lis 

Hus s’ Home 

5 Staten Island Blvd. 
Staton Island, N.Y. 
442-6115 

jr-L Offices 

4002 New Utrecht Ave. 

Brooklyn, Nev/ York 

854-2309 

034-5020 

854-3 ' • ; 

Stuart Cohen 
101-5!) Jewel Ave. 

Flushing, Queens 
591-3709 


Sheldon Davis 
730-3305 


Gar th Kra va 11 

931 East 100th Street 

272-9079 

Liz Lefman 
700 Victory Blvd. 
Staten Island, N.Y. 
5Sl-lt5t5 

Arthur Miller - Lawyer 


Bob Per sky 

(201) 653-4911-office 
(201) 434-2274-home 

Neil Rothenberg 
550 Grand Street 
N.Y.C. 

254-6976 

Bertram Zweibon 

home-135-39 228th St., Laurelton, 
LA5-3215 

offico-22 East 40th Str«:et, N.Y.C 
679-1814 



Queens 


EXHIBIT A 







UNITED STA7 
FOR THE MIDDLE 


ONLY COPY AVAILABLE © 


oTRlCT COURT 

-GT 0? PENNSYLVANIA 


UNITED STATES OF AMERICA, 

Plaintiff 

vl 

AHMAD, et al.. 

Defendants 


STATE OF CALIFORNIA ) 

) ss. 

COUNTY 0? /.oS 


Indictment No. 1^886 


v 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF 
DEFENDANTS' MOTION FOR DISCLOSURE OF 
ELECTRONIC SURVEILLANCE, FOR A PRE¬ 
TRIAL HEARING, TO SUPPRESS EVIDENCE 
AND TO DISMISS THE INDICTMENT. _ 

MICHAEL E. TIGAR, being sworn, deposes end says: 

1. I am making this affidavit in support of the defendant 

motion to disclose electronic surveillance, and to inform the 

Court of the need for an evidentiary hearing on said notion." 

r ' - 2 * In m y experience as defense counsel in a number of 

cases involving illegal electronic surveillance, I have discovered 

i ✓' 

a great deal concerning the techniques of the Federal Bureau Of 
Investigation in conducting such surveillance and ^then concealing 
the fact Oi surveillance even from Justice Department attorneys, 
and concealing the fruits of such surveillance from defendants 
indicted, in part, as a result of evidence obtained by unlawful 
means. Tr.e assertions below arise from ny representation of the 
defendants in the following cases, or (in some cases) from my 










association with the defense counsel who were in the uajT>e 1 
as I. The cases In question are United States v. Fred Black \ 
District of Columbia; United States v. Bernard KcOarry r • ■ .... ; 
Massachusetts; Un ite! States v. Robert G. P? ker , District of 
Columbia; Unite! States .■ „ Ivanov , New Jersey; United State s v . 
Neslln e, District of Columbia; United States v. Dellinger . Chlcavc 
Uni ted Sta tes v. H. Rap Brown , New Orleans; United States v. Rosel'i 
Lcs Angelos; Un ited States v. Ma rshall , Seattle; Un ited States v. 

} ' os Angeles; U nited States v. Alderman and Alderlslo , 

Denvc . - ' • — * 


3 . Based on my experience in these and other cases, I 

knuv; that the Federal Bureau of Investigation keeps files on 

persons by name. Each such file is maintained In an FBI field 

office or at FBI headquarters ("the seat of government”, in FBI 

parlance) in Washington, D.C. Sometimes, more than one office will 

have an open file on a particular individual. These files are 

kept by number. All •documenta. avd reports, about the individual 

in question are filed in chronological order in such files. In 

addition, all names of persons on such documents and reports are 

separately Indexed. Thus, if at any time the FBI wants to open a 

new file on someone, an "indices check” is run to gather up all 

information In other files relating to that individual. The do- 

» ; 
currents and reports making up the file consist in large part of 

FBI Forms 302, standard FBI Special Agent report forms. 


a 









) 


^. The FBI "case agentor agent assigned to keep a file 
may have a number of files under his control at one time. He is 
the actual custodian of the file. However, he receives reports 
from many sources,and may not be aware of the identity of all • 
these sources. For example, an FBI agent in Washington, D.C., may 
receive information for the Las Vegas Field Office that "LV-90-C , ‘" 


reported that two named individuals had a convc 

decoding the number of the anonymous "LY- nn ra" 1 i 

J C can the • \ 

i 


know whether it represents an anonymous live informant 
electronic device. F3I agents in the Black and Baker 


i! 


or an 
cases toth 

admitted under cross-examination that they often were unable to 
toll from looking at their own case files whether a given item 
information emanated from a live informant, or a bug. it Va3 
necessary to trace each item of information in the file bac*' to 
its source and to determine this fact. Thus, in the Baker case, 
FBI case agent Paul Kenneth Brown did not know that several ite-- 
of information on Robert G. Eaker which had been in his possesslc* 
for years had come from an'illegal bug until he traced those iter J 
h\.ck into the FBI case file on another ? dividual and made thi 3 
determination. These facts illustrate the need for a hearing. 

5. Further, when an FBI agent knows that information he 
has received emanated from an unlawful source, he will conceal 






this fact from his ^superiors tand-from 'Others who nay read the 
case file. In the H. Rap Brown case) FBI case agent Heibel 
testified that he learned from the New Orleans Police Department 
that Brown had conversations with his attorney, William M. Kunstle: 
and that these conversations had been wiretapped by the New 
Orleans authorities. Agent Heibel made a memorandum embodying 

u 

the contents of these confidential lawyer-client conversations, 
but said in the memorandum that a "confidential informant" had 
told him the information. This memorandum was placed in the F3I 
case file on H. Rap Brown. Thus, no one other than Heibel would 
know from reading the file that it contained material emanating 
from an unlawful electronic device. 

6. Another practice of illegal wiretappers and surveill¬ 
ance experts, such as FBI agents, is isolation of illegally- 

li . , . .-eci material from other material in the FBI , 

admitted practice cf FBI agents to set up, in addition to the 

niuin "case file," a "sub-two" file of confidential material from 

i 

I both live and electronic sources. This sub-file is kept separate 

. 

from the rest of the file, and all its pages are - labelled "June", 

! which is an FBI code word for "Secret". Agents Paul Kenneth Brown 
and Robert Heibel admitted to me under oathi the existence of 
"June" and "Sub-two" files. It is reasonable to suspect that such 

i files would be especially useful to the FBI in so-called "national 

i • * * 

i • . 

i security" cases. . . ■ ' 

7. Electronic surveillance is not limited to the FBI. • 

| Various J 'slice Department officers have at various times parti- 









/VW 




cipated such surveillance, obtaining authorizations to conduct' 

it without clearing with the FBI. Such was the case in United 

S fates v. Baker. Moreover, the Organized Crime Division of the 

Department of Justice and one of its co-ordinators, Owen Eurke * 

Yung, repeatedly made use of illegal surveillance and destroyed 

the records of such surveillance. The tapes made from wiretapping 

v:ere merely listened to, used to gain investigative leads, and 

then erased. A search of Justice Department files without an oral 

hearing to determine the extent of surveillance would not ensure 

any defendant that his or her rights under the Alderman decision 

were being protected. - ' 

l * ' 


Sworn and Subscribed to 
before me this //wCi; 



/-day 

or UJQA/J~ , 1971 

o 

•OWL 


/ 




O' 


y-A^y.'AV/^.’.VvlVAV.V.SV/. 

J OMlCIAl S 2 A l < 

J] ;.%+ Gail t. ZCC< > 

\ ‘ NS*»tf Jvr.iC-CAlV.HNIA J» 

»* V »■ ' y CfrVTc r4 if 

*] v ^ ICJ a.;:::.:; ccj <rr ■, 
J- *; r 'oiti in. n. r./i 

* * • *"* ■** *.'»'. «■* > . /.■."■•.'.V.V.'.'.V.Vi 


-li- 
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I 



I jr.rF^y smii/w: pii one ca lls 

l ■" 

i 

Smilov; lie no 

1030 - o A th Street 

]3r?o}:.i-'n, N.Y. 

CE5-3197 


j 4002 0 jW Utrecht Ave. 
j Drool In, N.Y. 
i £3-1-21 ,3 
i 854-3403 
| 854-5020 

I 

I 

! Old JDL Office 
j 44 0 V.’esc 42nd Street 
j N.Y.C. 

| 868-1953 

j Stuart Cohen 

3(1-55 Je./el Ave. 
Queens 

591-3780, 591-3709 

Sheldon Davis 
739-3305 

Murray Elbogen 
1345 56th St. 

Boro Park, N.Y. 
851-7205 

Marty Elefant 
57 Wellington Court 
Brooklyn, N.Y. 
859-6176 

Fuss Kelner 
B.O. Bex 3007 
Philadelphia, Pa. 
(215) LI8-7342 


ovris Stillman 
116 Rockwood Place 
Englewood, N.J. 

Bert Zwcil^on 
home- 135-39 228th St. 
Laurelton, Queens 
LA5-3215 

office-22 East 40th St. 

N.Y.C. 

679-1814 

Hy Braven - 228-2700 
Nat Lewin - ( 202) 293-6400 
Bob Persky - (201) 653-4911-oi 
(201) 4 34—2274-home 
Bob Leighton - C07-6016 
Barry Slotnick - BE3-5390 


Dr. William Perl 
84-11 48th Ave. 

College Park, Maryland 
(301) 474-1762 

Neil Rothenberg 
550 Grand Street 
N.Y.C. 

254-6876 

Irving Rubin 
58 W. Peco St. 
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CT INION OF JUDGE CRIESA 


erutfc r/rAvEB district court 

E'.'JTiirru 1 DISTRICT OF NEW YORK 


united staves or akfrica 


V . 


RICHARD UUSS, 


Defendant 


UNITED STATES OF AMERICA 

v. 

JEFFREY U. SMILOW, 


Defendant. 


73 Cr. Misc. 2! 


73 Cr. Misc. 24 
OPINION 


CPTIT^A , J . 

These arc tv;c criminal con tcr.pt cases brought on 
by orders to shov; cause signed^by Judge Bauman on June 2C, 
1973. The trials were originally scheduled for July 1973, 
but were adjourned for several reasons, including the need 
to permit defendants time to change counsel. Both cases 
arise from the refusal of defendants to testify as witnesses 
in a criminal case before Judge Bauman. Un ited Stat es v . 









The latter 


— f -°^ Gn Sheldon D avis (72 Cr . 778) 

arCD0 £rom tho b °”*inq or. January 26, 1572 t.f tho 
Hew York offices of Columbia Artists Management, Inc. 
ml the impresario Sol Burch. As a result of the refusal 
of these defendants to testify, the Government was unable 
to proceed, and the case was terminated. 

Both defendants now move for production of any 
and ail types of documentary materials relating to 
electronic or other surveillance which might have been 
carried out by any governmental agency or private party 
concerning ( 1 ) communications to which defendants were 
Parties; (2) communications of members of the Jewish 
btu'enso League; (3) communications at any place in which 
defendants had a- "interest"; and (4) various other types 
° f CO!rar,un ications that might relate to defendants. The 

' 1 '° n 1 - c - upsts that ' if records of such surveillance are 
ron-cvistent# certain information about the surveillance 
should bo provided. 

The basic purpose of requesting this material 
is to ldv a basis for a possible argument that the 
Government learned of defendants' identity from illegal * 
ourveillance, and that any evidence they might have given 
c.t the criminal trial would therefore have been tainted. 










Defendants also move for disclosure of 
statements made by them to government personnel. 

Defendants also move to dismiss the contempt 
charges against them on tv/o grounds: First, that the 
immunity granted to them at the trial befoie Judge Bauman 
was insufficient to protect their rights under the Fifth 
Amendment; second, that the applicable statute and rule 
providing for criminal contempt — 18 U.S.C. § 401 and 
F.R. Cr. P. 42 — are unconstitutional in that there are 
no specified limits placed upon the punishment which can 
be imposed fcr criminal contempt. 

The motions are denied in all respects. 

The prior procedural steps in this matter, and 
most of the relevant facts, are set forth in the opinion 
of the Court of Appeals in United States v. Richard Kuss, 
Jo*Tr^y H. Sarilow and Sheldon Scigel , 4 82 F.2d 38 (2d Cir. 
1973). The Court of Appeals affirmed the civil contempt 
citations of Judge Bauman against defendants Huss and Smilow, 
while reversing the civil contempt citation against another 
prospective witness at the criminal trial — Sheldon Seigel. 
The precise questions involved in that case will be described 
in more detail shortly. 
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On June 19, 1972 Stuart Cohen and Sheldon Davis, 
as well as Sheldon Seigel, were indicted in the Southern 
District of New York for the January 26, 1972 bombing. A 
superseding indictment was filed on July 3, 1972, charging 
these three defendants plus a fourth, Jerome Zellcrkraut. 

Prior to the first of these indictments Smilow 
bed appeared before the grand jury, but refused to testify 
on several grounds. One of the grounds was an assertion 
that the grand jury questions had been derived from in-* 
formation acquired through illegal electronic surveillance 
on a telephone at the office of the Jewish Defense League. 

Smilow also contended that his religious beliefs forbade his 
actina ns an informer. 

Smilow was held in contempt by the District Court 
in a civil contempt proceeding. This judgment was affirmed 
by the Court of Appeals. 465 F.2d 802. Smilow petitioned 
for certiorari to the Supreme Court. In a memorandum sub¬ 
mitted to the Supreme Court, the Government admitted for the 
first tine "that there is a possibility that petitioner was 
overheard in the course of an electronic surveillance 
conducted with the approval of the Attorney General in the 
interests of national security." After receipt of this 
memorandum the Supreme Court remanded the proceedings to 
the Court of Appeals for further consideration. 409 U.S. 944 







¥ 



The Court of Appeals in turn remanded the matter to the 

Court 

District/to determine whether Smilow's conversations were 
the subject of government wiretapping and whether such 
surveillance was illegal. 472 F.2d 1193. The order of 
civil contempt in connection witn the grand jury pro- 
ceedings was subsequently dismissed on the Government's 
motion. 

Trial of the criminal action was originally 
scheduled to commence in February 1973. However, on 
February 2, 1973 the Government moved to sever Sheldon 
Seigel from the trial on the ground that Seigel was a 
government informer who would be called as a witness at 
the trial under a grant of immunity. 

Seigel moved for an order preventing the Govern¬ 
ment from calling him as a witness on the ground that any 
questions the Government intended to ask him would be 
based on information gleaned from illegal electronic 
surveillance and other violations of his constitutional 
rights. In response to this motion the Government admitted 
the existence of illegal F.B.I. wiretapping involving 
Seigel. Judge Bauman thereupon held a taint hearing to 
determine the validity of Seigel's claims, resulting in a 
denial of Seigel's motion on April 25, 1973. 
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Trial of the criminal case commenced on May 30, 
1973 and Seigel was called as the Government's first 
witness. Seigel refused to answer the questions posed to 
him, and was held in civil contempt pursuant to 28 U.S.C. 

? 182C(a). 

The next witness called by the Government was 
Hues. However, before questioning of Huss began. Judge 
Bauman adjourned the trial for one week, during which time 
the Government was directed to determine whether the 
Central Intelligence Agency had conducted electronic 
surveillance of several persons involved in the case. On 
June 8, 1973 the Government denied the existence of such 
electronic surveillance as to Seigcl and all others in¬ 
volved in the case. 

The trial reconvened on June 8. Seigel v:as 
rocu led to the stand and was granted immunity, but re- 
. fused to answer questions regarding the Hurok bombing, 
and was again held in civil contempt. 

Huss and Smilow were then called as witnesses 
and granted immunity under 18 U.S.C. § 6002. They 
refused to answer questions and were held in civil con¬ 
tempt. Huss and Smilow were committed to a federal de¬ 
tention center for a period not to exceed the duration of 
the court proceedings, but in no event in excess of 18 









months, or until they decided to testify. 28 U.S.C. 
§ 1826(a). 



Seigel, Huss and Smilow appealed to the Court 
of Appeals. 482 F.2d 38. The Court reversed and vacated 
the order of civil contempt against Seigel. 

The Court considered that there was a possibility 
that an illegal FBI wiretap on the offices of the Jewish 
Defense League in Brooklyn may have been the source of 
the Government's knowledge of Seigel's identity. The Court 
also took the view that Seigel was disabled from effectively 
litigating tne taint question because the Government had 
destroyed the tapes of the illegal wiretaps. 

However, the Court of Appeals affirmed the civil 
contempt citations against IIuss and Smilow. The Court 
rejected Huss's argument that he as not required to testify 
because Jewish law forbade him to testify against a fellow 
Jew in a non-Jewish court. 

The Court also rejected the three arguments 
advanced by Smilow: (1) the contention based upon Jewish 
law; (2) a double jeopardy argument; (3) the contention 
that his refusal to testify was justified because there was 
illegal electronic surveillance of Jewish Defense League 
offices and the tapes of such surveillance had been 
destroyed. in connection with the latter argument, the Court 
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stated: 


"At no time did Smilow's counsel request 
a hearing, nor did he suggest that the 
government's questioning of Smilow had 
been tainted by illegal electronic sur¬ 
veillance. ... It was abundantly clear 
to counsel that Scigel, not the wire- 
tap, was the source of the government's 
information concerning Smilow. Since 
Smilow never moved to suppress, nor 
even remotely suggested to the court 
that a proper claim of taint was before 
it, we conclude that Smilow lacked just 
cause in refusing to answer questions at 
trial Accordingly, the order of civil 
contempt against him is affirmed." 482 F.2d at 5 

The Court of Appeals opinion was handed down on 

June ?P, 1973. On June 27, 1973 the criminal trial before 

Judge BaUiuan was reconvened. Both Hues and Smilow were 

again called as witnesses, again ordered to testify, and 

again refused. They were expressly warned that their 

conduct would lead to prosecution for criminal contempt. 

On June 28, 1973 Judge Bauman signed orders to show cause 

commencing the present criminal contempt proceedings. 

The discovery materials now sought by defendants 
are completely outside the issues posed by the present 
criminal contempt proceedings. These materials relate to 
possible electronic and other surveillance, and would only 
be relevant on the questions of whether the Government 
obtained knowledge of defendants' identity through illegal 
means, and whether the proposed questioning of defendants 







at the criminal tricil was tainted — all bearing on the 
ultimate issue of whether defendants had just cause for 
refusing to testify. 

Rut these were matters which dc noants either 
raised, or should have raised, in the civil contempt 
proceeding before Judge Pauman and in the appeal to 
the Court of Appeals, which resulted in the ruling of 
June 26, 1973. Defendants and their counsel were fully 
apprised of the possible problems regarding illegal 
wiretapping and the taint issue. They made their ovm 
strategic decisions about what they would or would not 
argue before Judge Bauman and the Court of Appeals. 

At the session before Judge Bauman on June 8, 

1973, prior to the appeal to t’e Caurt Appeals, IIuss's 
attorney argued that the Government had learned of Russ 
through illegal wiretaps and illegal pressure put on 
Sheldon Seigel (Tr. 135). When Russ himself was explain¬ 
ing the grounds for refusing to testify, he mentioned the 
problem of self-incrimination and the religious objections, 
but did not refer to illegal wiretapping or taint (Tr. 137). 
After Judge Bauman had signed the immunity order (Tr. 133-39) 
Russ's attorney again explained his client's objections to 
testifying, and referred only to the religious issue (Tr. 1/12 
44). Still later, Russ reiterated his objections, and 
referred only to religion (Tr. 140-49). 







Following Judge Bauman's announcement that Huss 
was in co-^cmpt of court, Huss's attorney stated that Huss 
wo -ild appeal to the Court of Appeals on both the religious 
issue and the question relating to taint (Tr. 155). How¬ 
ever, Huso's brief on appeal made no mention of the taint 
question, end relied solely upon the religious contention, 
then t.iG criminal trial resumed before Judge Bauman on 
June 27, 1973 after the ruling of the Court of Appeals, 
Huss's only objection to answering the questions was based 
on religious grounds. No mention was made at that time 
of illegal wiretapping or taint (Tr. 250). 

With regard to Smilow, in the June 8, 1973 
session before Judge Bauman, Smilow's attorney, upon 
learning i.hat the wiretap tapes had been destroyed, asked 
that on this basis alone" Smilow not be called as & 
witness (Tr. 180). Smilow's attorney also argued that 
t-h' 1 information which was the basis for the questioning 
of fmilow had been obtained from recordings made by 
Seigel (when wearing a wire recorder on his body), and 
that since Seigel was then acting as a Government in¬ 
formant, information obtained from such recordings was 
illegal (Tr. 182-83). Smilow', in explaining his refusal 
to answer questions, reiterated the latter argument, and 
stated other objections based upon claims of religious 
freedom and double jeopardy (Tr. 186-87). As the Court 







of Appeals pointed out (482 F.2d at 52), Smilow did not 
argue before Judge Bauman that the questioning of Smilow 
had been tainted by illegal electronic surveillance 
carried out by the Government, and Smilow : do no request 
for a tair.t hearing. It was clear, as the Court of Appeals 
held, that Seigel, lot the wiretap, was the source of the 
Government's information concerning Smilow. The Court of 
/appeals concluded that Smilow had no valid basis for refus¬ 
ing to answer questions at the criminal trial. 

At tlie renewed proceedings before Judge Bauman 
on June 27, 1973, Smilow's attorney applied for a hearing 
to determine whether the Government had overheard Smilow 
by means of illegal wiretaps. Judge Bauman denied this 
application (Tr. 2C8-270). Smilow s attorney also objected 
to the questioning of Smilow on a somewhat different taint 
theory. The argument was that the Government's information 
about Smilow's identity had come from Seigel, and the 
Government's information about Seigel had come from illegal 
wiretapping (Tr. 264-65). Judge Bauman overruled this 
objection. 

Presumably Huss and Smilow now, on the criminal 
contempt actions, wish to put forward in expanded form 
the arguments which Smilow made for the first time before 
Judge Bauman following the decision of the Court of Appeals 





(1) '.hat there should be a full evidentiary hearing to 
dote mine '-tether information about IIuss and Smilow wa 
obtained through illegal surveillance; and (2) that in 
any event the questioning of Huss and Smilow was 


derivatively tainted because the identity of Huss and 
Smilow was obtained from Seigol, whose identity was in 
turn obtained from illegal sources. But it is perfectly 
clear that these arguments were fully available to Huss 
and Smilow in the civil contempt proceedings before Judge 
Bauman and in the appeal to the Court of Appeals. These 
proceedings dealt with, and disposed of, the fundamental 
question of whether Hues and Smilow had any "just cause" 
f'-r refusing to testify. 28 U.S.C. § 1826(a). The Court 
of Appeals ruled conclusively that Huss and Smilow had no 
valid basis for such refusals. Surely these defendants 
are not entitled t<j litigate this issue afresh. For these 
rr aeons the discovery requests of defendants for materials 
regarding surveillance are denied. 

Defendants' motion to dismiss the contempt pro¬ 
ceedings can be dealt with briefly. First, they contend 
that the grant of use immunity under 18 U.S.C. £ 6002 was 
insufficient, because, by testifying truthfully at the 
criminal trial, they might have indicated the falsity 
of certain prior statements to Government agents, thus 









exposing themselves to possible criminal prosecution for 
such false statements. Defendants refer to the language 
of Section G002, providing that no testimony or information 
compelled under the immuni y order cv be used against the 
witness in any criminal case "except a prosecution for 

perjury, giving a false statement, or otherwise failing to 

« 

comply with the order". Defendants rely on In re Paldinger , 

356 F. Supp. 153 (C.D. Cal. 1973). 

However, in Kastigar v. United States , 406 U.S. 

441, 453 (1972), the Supreme Court held that the immunity 
provided by Section 6002 is coextensive with the scope of 
the constitutional privilege against self-incrimination. The 
thesis of the Baldingc r case — that testimony under an 
inimunity order can be used as a basis for criminal prose¬ 
cution for prior false statements, and that therefore the 
nro immunity statute is not fully protective of the 
privilege against self-incrimination — has been expressly 
rejected in at least two cases, which hold that Section 
60C2 permits prosecution only for perjury or other false 
statements made at or after the time of the granting of the 
immun.ity crder. A pplication of the U.S. Senate Select 
Comm. r>n Presi dential Campaign Activities , 361 F. Supp. 

1232 (D.D.C. 1973); United States v. Doe , 361 F. Supp. 

226 (E.D. Pa.), aff'd without opinion sub nom. Appeal of 
Calabar", 485 F.2d 678 (3d Cir. 1973). The latter authorities 
appear to be correct. 
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Defendants' request for disclosure of statements 
made by then to government agents is related to the above 
contention regarding the alleged failure cf Section 6002 
to protect then from prosecution for the possible falsity 
of seen statements. Since I have rejected defendants' 
contention in this regard as a matter of law, there is 
no reason for the production of such statements, if there 
are any. 

Defendants also move to dismiss the criminal 
contempt proceedings on the ground that the applicable 
statute and rule providing for criminal contempt 18 
U.S.C. § 401 and F.R. Cr. P. 42 — are unconstitutional 
in that there are no specified limits placed uren the 
punishment which can be imposed. Although tha parties 
have not cited any authorities discussing this precise 
argument, it is clear that the Supreme Court l._s leng 
recognised the validity of the criminal contempt power 
granted by the statute and rule. Greer, v. United States , 
356 U.S. 165 (1958); Frank v. United States , 395 U.S. 147 
(1969) . 


For the foregoing 
are denied in all respects. 
So ordered. 

Dated: New York, New York 
May 6, 1974 


reasons, defendants' motions 



THOMAS”P. GRIESA 

U. S. D. J. 
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UNITED STATES OF AMERICA 


vs 


RICHARD HUSS and JEFFREY H. 
SUTLOW, 

Defendants 


July l Ci, 1974 , 
in A.M. 

He fore: 

Hor. Thomas P. Oriesa, 

District Judge and a Jury. 

Appearances: 

Paul J. Curran, TJ.S. Attorney, 

For the government, 

By: Robert Cold, Assistant U.S. Attorney. 

Paul C,. Choviony, Esq., 

For the defendants. 
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2 


(In the robing room.) 

MR. CIIEVIGNY: Mr. Gold has chosen from Exhibits 
A and B to the order to show cause some portions and I consent 
ed to his excisions much of which dealt with cutting out wire¬ 


tap material. 


THE COURT: We are late so what is that he wants 

to do that you object to? 

MR. CIIEVIGNY: He wants to cut out paqes 140 

through 143 which is chiefly an argument by Mr. Miller in whic 
at the end of which the arqument on page 144 Mr. Huss is asked 
bv the court if that is the basis of his objection and Mr. 
Miller says that there is another ground and then on paqe 146 
the witness is asked if that is the basis and — 

THE COURT: Wait a minute now. Mr. Gold wants to 
cut out paces 140 through 143, riqht? 

MR. CIIEVIGNY: Right, da! I would like to keep the 
THE COURT: Whv do you want to keep J.\n? it is 
all about this legal argument between Mr. Miller who was then 
representing Huss and Judge B; 'iman about the argument made by 
mt. i*iil]er about Jewish law and Mr. Miller states that there 
arc two grounds of Jewish law alleged as grounds for objecting 
to testifying: one, that by testifying under a grant of im¬ 
munity the witness has been granted a consideration or a re¬ 
ward for testifying against another Jew; secondly, that no 
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court of law can even decide what the witness' obligations arc 
because only a Jewish religious authority can do it. Is that 
right, basically? 


ME. CHEVIGNY: Yes. 

THE COURT: And this is all discussed, and this 
has nothing to do it seems to me with the issues in our case, 
which is reallv whether Judge Bauman ordered Mr. Huss and Mr. 
Emilow to testify and whether they understood his order, or 
whether they were mistaken about the order for some reason and 
whether they consciously disobeyed it. I don't understand 
why we have to have eight pages of colloguv about Jewish re¬ 


ligious law. 

MR. CHEVIGNY: My point is — 

THE COURT: Is there any part of that in which 
Jud ;e Bauman directs an order to the defendant Huss? 

MR. CHEVIGNY: At page 144 the reason that I 

would, that I seek to keep it is that the judge asks Mr. Huss 
if that is the basis of his objection, and he says it is, and 
the same thine occurs at 14G with relation to the second 


ground. 

THE court: Those grounds are irrelevant to our 


case. 


MR. CHEVIGNY: Well, as the issue here is intent, 
yrur Honor, it seems to me that the United States Attornev 
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has ru f the ci p o down or tried to cut the transcript down 
to th-» bare bones and as yevr Honor has ruled that the de¬ 
fendants can't testify as to their religious objection it secijis 
to rc that what's in the record with relation to their intent 
insofar as the religious defense affects their i.gtont should 
be in. 


THE COURT: I don't understand you. This gets 
to another point and that is the definition of knowingly and 
wilfully and T was p , oing to got to that in a minute. But I 
would rule as a matter of law that Mr. Huss and Mr. Smilow 
have no defense whatever on the issue of intent or on any 
othe- issue based upon their private beliefs about alleged 
Jewish ]av;. m hat is a question of law as to whether they can 

pose such a defense. Judge Bauman as a matter of law‘ruled 

! 

on that. The Court of Appeals has ruled on that sufficiently 
clearly. I rule on it and I hold that as a matter of law 
these dcfendants have no defense whatever to this criminal 
contempt proceeding based on any theory or argument about 
Jewish law. It is irrelevant as a matter of lav/. It doesn't 
need to go to the jury in any form and so I would say that t 
eight or so pages of colloquy, even including those statement 
bv Mr, Huss, have no reason to come in so I will hold that 
the government can keen them out. 

Is there enythina else? 


he 
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"R. CHFVTHNY: No. We are clear on everything 
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THE COURT: I would like to ask you — and we will 
no into this a little later — this question of how to charge 
the jury on the meaning of knowingly and wilfully has given me| 
a little problem. 

The government has done what the United States 
Attorney's office so c.. does: they give me a charge in the 
abstract taken from the needs and circumstancs of a completely] 
different case, and they offer it as the charge in this case 
with not the sliahtest effort to apply it to this case. 

You have given me a definition of knowinqly and 
wilfully, Mr. Cold, and you give me a cite to some ancient civjil 
case which has nothing to do with criminal contempt, some one 
or two criminal cases which have nothing to do with criminal 
contempt. 

T think you have got to, yourself, or in vour 
of*'Ice, at least go through the mental exercise of trying to 
draft a charge that applies to this case. 

What are the issues in this case? This is not a 
ban’: robbery case, or a stock case, or some other kind of 
case, and I think that this kind of boilerplate charge, if it 
is boilerplate, or whatever it is that you have given me would 
be of no utility to the jury at all. 
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2 You say that an act is done knowingly if it is 

3 I done voluntarily and purposely and not because of mistake, 

\ ^ accident, mere negligence or other innocent reason, The iury 

i 1 

* '"ioht after those words say-take on voluntary, was he acting 

l 

6 voluntarily? Is that a helpful word to give the jurv? Pur¬ 
posefully? Is that a helpful word in this case? He wasn't in 
‘-.here doinn anything voluntarily. Purposely? His purnose 

9 was to carry out the dictates of Jewish lav?. Mistake? Is 

I 

11 that a helpful word to give to the jury? The jury could ear: 

11 j say "VTell, he mistakenly believed that he was entitled not 

! j 

’2 1 to testify because some private notive or belief of his." 

i, 

13 Mono of these words is goinn to heln the jurv 

11 i solve our case. They may be helpful in a narcotics cane or 

li 

15 a bank robbery case but they are not helpful in this case. 

16 j! I have the same problem with Mr, Chevignv's charg 

| 

1" j although a little different nroblem. You vant mo to charge 

18 j that specific intent to violate the law is necessary. Now 

! i 

19 || that's taken from the form book, and I think the language is 

20 ij in there but when you get into the annotations to that there 

li 

21 is a di rr crrnt kind of case, and I can see what you want to 

j ‘ 

22 accomplish. From nv point of view that would mislead the 

23 jury. That would not be legally correct here because it woulr 

2-1 permit -the jurv to let the defendants off solely if thev 

lj 

25 ' found that thev had some or thev lacked a purpose ^o violate 

I 

II 
I 
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3 

What I think both of you have got to figure out 

| 

*»• 

> 4 

in what a proper charge is in this case. How do you instruct 


5 

the jury in some sense T believe rational manner which will 

1 

6 j 

convey to them the precise iss- they are supposed to decide 

a 

; in ft is ca-c, and T would think frankly the nuestion is simpl\ 

■ 

t 

8 

1 

did the defendants understandJudge Bauman's order or orders, am 

1 

11 ! 

did thrv consciously decide to obey, to disobey those orders? 

| 

10 

i 

To me ♦■hat's the beginning and the end of it. But before I 

■ 

ii i 

charge T want from both of you a redraft of the charge amply- 

1 

>2 | 

1 

ire to the issues in this case and telling the jurv what are 

1 

13 

i 

the specific, precise issues tney will have to determine in 

* 

■ 

11 

I 

this case, and Mr. Chcviqny, you may disagree with my ruling 
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i o.n the law bvit v/ithin mv rulings on the law I need to have 

1 

15 

a proposed charoe from vou to give to the jury. Tt doesn't 

■ 

IT 

** 

waive your legal arguments about relictions motives and so fori 

h® 

18 

i 

but I have got to have a helpfi 1 charge. All right, let's go 

1 

15 

out.. 

■ 

20 

(In the courtroom. Jury present.) 

1 

21 

THE COURT: Ladies and uentlemen, let me outline 

1 

22 

j 

t v -"> course of the trial briefly. 

! 

■ 

**t 23 

The qovernment, the Assistant United States 

1 

21 

Attorney, will make an opening statement and exnlain to you 

| 

25 ! 

1 

vh’.t it opects to nreve. 

1 

I 

i 

! 

• 
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2 The defense attorney is entitled to make an open- 

3 inq statement hut he is not required to do so. The entire 

4 ; burden of proving the case and explaininq the case is on the 

5 ; government. 

i 

I 

^ I think that the defendant is not required to mak 

7 | an opening statement, defense counsel. 

8 I 

Now, whether the one statement or two statements 

0 

are made, one point that you should remember is that those 

10 statements, like any argument of the lawyers or statememts 

, 

11 by the court, aren't evidence'they are arguments intended 

12 to help you understand what each side thinks the evidence 

| 

13 shows or doesn't show, but the statements of the lawyers, 

14 the statements that I make as the judge, aren’t evidence. 



The evidence in this case will consist entirely 
or almost entirelv of the transcripts of what happened before 
Judge Bauman. You will hear that and the written transcripts 
T assume will be available for you to read during your delibera¬ 
tions if you want tc read those transcripts, but the evidence 
in this case will consist solelv or almost entirely of the 
stenographic transcripts of the questions that were asked of 
Mr. Huss and Mr. Smilov in the criminal case before Judqe 
Bauman, the responses to those questions by each defendant 
basically dcclininq to answer, and the orders of Judqe Bauman 
and the responses to those orders. You will hear all that. 
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Anyway, that is the evidence. 


3 | The government will introduce its evidence in 

i! 

4 the form I have described to you, and at the conclusion of t.h 
evidence the defendants have a iaht to introduce evidence on 

l| 

” j their behalf but they are not required to do so. 


u i! 


At the conclusion of all the evidence, the at¬ 
torneys will make their summations as to what they believe th< 
the evidence has or has not proved. 

Now, the law which applies to this case is what 
I will lay down by way of instructions and rulings during the 
course of the trial. There probably won't be manv problems 
in the way of rulings on evidence. In a normal trial, as you 
know, there are usual objections at various tines to the in¬ 
troduction of evidence. There is probably very little need 
for that here but to the extent that there is that's my job 
and you are not concerned with those rulings on matters of 
evidence and procedure. 

At the conclusion of the trial and during the 

0 

trial I will instruct you on the law at various times and it 
is your dut.v to follow those instructions and apply those 
instructions whether you personally may agree with them or 
net. That is your sworn job in this trial. 

Now, as T think you already know from the questio: 
ing and the Qta trments that have already been made, that the 
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2 || ' ^asis for deciding this case is the law and the evidence 

3 || \.*>t be influenced in any degree by personal feeling, 

4 || anv inflamed feeling for or against any party, any sympathetic 
feeling for or against any party. You have aot a duty to obev 

6 I the law here and carry on the legal instructions and listen tc 

I 

7 the evidence. That is your sworn duty to do that. And if the 

p trial was to be governed bv emotion, prejudice, personal feel- 

9 inas of any kind, we wouldn’t need to have a trial. We would- 

10 n't need to have a court of law. 

11 jj As T said to you yesterday, until this case is 

I 

12 || finally submitted after the evidence is in, and after I have 

! 

13 instructed you on the law, and when you start vour officia 

14 jj deliberations, before that time you are to engage in no dis- 

15 |j cuss ion whatever in any way about the case, the issues, the 

16 | personalities, whether it is in the lunchroom, the hallwav, 

I 

I 

17 the elevator or anv other place. There is to be no informal 

j 

18 ! piecemeal discussion in the case among yourselves or with 

19 anybody else, family or friends. I am confident the case 

20 will conclude today but if for any reason during the day or 

21 if it should go overnight, if you should see anything in the 

22 : press, television or radio, or hear anvthina, you are to in- 

23 | mediately avoid it. 

24 ' All right. Mr. f.old, you may make your opening 

25 |l statement. 
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2 I' MR. COLD: Your Honor, Miss Carey, Mr. Chevigny, 

I 

3 I nadam forelady and ladies and gentlemen of the ry. As all 

I) 

4 of you now know this is a federal criminal case in which the 

5 defendants Richard Muss and Jeffrey Smilow who are seated 

G right over here re ^ach charged with criminal contempt of 

|j 

7 court for knowingly, wilfully, deliberately and understanding 

li 

G 1 refusing to obey an order issued by a federal judqe in this 
R | court. That order required each of these defendants to testi 

i . ... 

10 as a government witness at a criminal trial held in this cour 

it 

11 house a little more than a year aqo. 

1- I As Judge Criesa has already told you, my name is 


11 


Robert f'old. I am an Assistant United States Attorney and 
I will be presenting to you the evidence in this case. Seated 


15 ' with me at counsel table i«= Robert Wittaker. He is a law 

! 

1G student and he is working in the United States Attornev's 

! 

17 !j office as a summer assistant. 

| 

18 The essential charoe in this c ise is that a litt! 

I 

19 i more thin a year ago the defendants were each called to testi 
29 i at a criminal trial entitled Uhited States of America v. 

i 

21 Stuart Cohen and Sheldon Davis. And as his Honor has told yoi 

.o 'I 

““ vestordi'', that case arose from a fire bombing which occurred 

! 

2" | on Januarv 2f>, 1972. That fire bombing occurred at the office! 

2-1 | o r Columbia Artists Management and Hurok Concerts Incorporate* 


both here in Mew York Citv. 
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Unfortunately a secretary bv the name of Iris 
Cohen was killed in the explosion. 

On June 3, 1973, at that trial, Richard Huss and 
Jeffrey Smilow were called to the witness stand and the clerk 
administered the oath. The government prosecutor, a Mr. 

Jaffe bv name, put questions to each of the defendants 
concerning the facts of the fire bombing. Each defendant 
refused to answer. 

Each of the defendants asserted his privilege 
ag-.«inst self-incrimination as the ground upon which he refuse 
to answer. 

Now what would he mean hv asserting the privilege 
acairst self-incrimination. Verv sinolv this: Each of the 
defendants refused to answer the questions put to him claim- 
inc that if he answered those questions his testimony would 
be damaging, it would tend to incriminate him and the novern- 
rent might be able to prosecute him on the basis of his testi 
mony. 

At that point in the trial, at the oovernment's 
s^ceirenwest — Judge Bauman, who was presiding at the 
fi •> l. nr.'-.fed each defendant what we call immunity. And 
what do we mean by the term immunitv . There i- s nothing magica 
about the term. In Plain evervday .talk it means nothing 

r '°re than this: once r judge nivos a witness immunity, the 
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witness trust testify, and the government is absolutely pre¬ 
vented from using anything that witness says against him 
in any resnect whatsoever. It is an absolute guarantee that 
vou cannot be prosecuted on the basis of anvthing you said. 

And so, ladies and gentlemen, whether the de¬ 
fendants IIuss and Smilow told Judge Bauman that they refused 
to answer the questions put to them on the ground that their 
answers night tend to incriminate them and lead to their 
prosecution. Judge Bauman gave them both immunity, an absolute 
guarantee that they couldn't be prosecuted on the basis of 
anvthino thev said. 

The evidence will show that even after Judge 
Paunan granted each defendant immunity, he then ordered each 
defendant to answer each and every question put to him con- 
cernina the facts of the fire bombing. 

Nonetheless, the defendants each refused to 
answer. They refused to answer despite this grant of immunity 
and despite Judge Bauman's repeated orders to testify. 

What happened then? Judge Bauman held each of the 
defendants iv, civj. icon tempt. Civil contempt is very different 
from the charge before you this morning, which is criminal 
contempt. 

Judge Bauman at that time carefully advised each 
of the defendants that if they continued to refuse to testify. 
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After they were held in civil contempt, each of 
these defendants took, his case to a higher court, and in 
this case it was the United States Court of Appeals. On 
Juno 26, 1973, the United States Court of Appeals rendered 
decision. It affirmed Judge Bauman's judgment of civil 
contempt against both of these defendants and held, in 
effect, that both of these defendants had no legal justi¬ 
fication whatsoever for refusing to testify and to deny 
Judge Bauman's order. 

The matter did not e*- ■> there. 

THE COURT: Remenuj«_r these are laymen. You used 

the term civil contempt. You better define it. If you 
don't, I vail. What is meant by civil contempt. You better 
define it. If you don'.., I will. What is meant by civil 
contempt. I think you better explain it. 

MR. GOLD: I would be delighted to, your Honor. 

Ladies and gentlemen, civil contempt is a remedy 
by which the court attempts to compel a defendant to comply 
with a court order. Whether a defendant or a witness is 
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held in civil contempt, in common language we say that 

the person held in civil contempt holds the keys to the 

courthouse, to the jail house. Any time he chooses to answer 

• 

the questions put to him, he can immediately be released 
from custody, answer the questions and go free. That is 
very different from criminal contempt. Criminal contempt 
I will explain to you in a few minutes works very differently 
Now after the Court of ,'poeals rendered its de¬ 
cision on June 26, 1973, the following day both of these 
defendants were recalled to the stand. They were given anoth 
chance to comply with Judge Bauman's order. 


16 I 


24 I 


However, as the evidence will show this morning, 
neithe defendant changed his position. They both continued 
to refuse to testify. Judge Bauman gave '-hem very^careful 
warnings that if they continued to defy his order to testify 
they would then subject themselves to criminal contempt 
of court. 

What was the result of Judge Bauman's warnings? 

You will hear this morning absolutely nothing. Both of these 
defendants refused to testify. 

At that point the government prosecutors told 
Judge Bauman that without Mr. Huss and Mr. Fmilow as 
witnesses the government couldn't proceeed with the fire 
bombing trial and, in fac the trial was terminated. And 
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2 ! both Mr. Huss and Mr. Smiley are on trial before you this 

3 morning. 

I 

4 | Now. in the course of that trial we will prove to 

5 you that Mr. Kuss and Mr. Smilow knowingly and wilfully 

6 refused time and time and time again to obey Judge Bauman's 

7 j very carefully worded order and to listen to his very care¬ 
fully worded warr ,ugs. 

The way we are going to do that is this: we are 
10 jj going to offer in evidence the actual stenographic transcript 




from that trial, and through the assistance of a witness 
we are going to read together the exact words that were spoke 
at that trial. You will hear the very words that were spoken 
by Judge Bauman, by each of these defendants, by the prose¬ 
cutors and in some instances by the defense lawyers. 

That in a nutshell is the governments case. As 
you can see, it is a relatively simple and straightforward 
case. But that doesn't mean for one minute that it is not 
a terribly important case. It is obviously terribly im¬ 
portant to each of these defendants who are charged with a 
terribly serious federal crime. It is equally important to 
the government whose responsibility it is to enforce the 
laws enacted by Congress and to attempt to maintain the 
integrity of our court system. 

Accordingly I urge you to give this case your very 
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careful consideration. I trust that if you do that and 
follow his Honor's instructions on the law, at the end of 
the case, when all of the evidence is in, you will find 
both defendants guilty as charged. 

Thank you. 

TOE COURT: Mr. Chevigny, as I understand it you 
are going to waive your opening, is that right? 

MR. cncviGNY: Yes, your Honor. 

nrE COURT: Could I see counsel up here for just 
a minute, please. 

(At the side bar.) 

THE COURT: I permitted you to exclude the colloquy 
about the religious ground but I would assume that other 
parts of the material that is in that it does appear that 
there were religious objections made. 

MR. GOLD: \ That's correct. 

THE COURT: Well, it seems to me that you didn't— 
I think that it is a little confusing to the jury at best 
and I think that you better tell them or else I can do it 
right now, that certain grounds — it is such a naked kind 
of presentation at this point and the jury is going to hear 
all this about the religious grounds and they are going to 
wonder what the positions are about it and I will give you 
at least the opportunity to explain what your position is on 
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that if you want to do it so that the jury knows what is 
coming. 

MR. GOLD: Did your Honor offer a moment ago 

to do that? If your Honor is going to do that_ 

THE COURT: I think this is your job. 

MR. GOLD: I would be delighted to. 

MR. CHEVIGNY: I respectfully except. His position 
on the law is an opening for what he intends to prove. 

He doesn't intend to prove anything about a religious defense 
Therefore I vo uld except. I don't think it is a proper openir 
THE COURT: But the way he has presented it is 
simply that there was just an order by Judge Bauman and a 
naked refusal. Now, the jury has got to listen to this 
and they are going to hear about religious objections, and 
double jeopardy objections and so forth. The only one he 
touched on is the constitutional privilege against self- 
incruninstion objection. I am not trying to do the govern** 
ment's case for it but I just don't want this jury to sit 
around and get confused needlessly, and it seems to me that 
I would be perfectly glad to give the government the op¬ 
portunity to simply give the jury a forecast of the problems 
coming up fully and say what the government's position is 
on that and they will get the legal instruction at the end. 
You can amplify it. 
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MR. GOLD: I don’t mean to put questions to the 
court but I want to make sure that ends the thrust of your 
Honor's direction. I would be delighted to do that but I 
want to make uure I dc with the full understanding. I 
was confident that when we read from the transcripts re¬ 
sponsively through my first witness it would become clear 
that each time a ground for refusal was raised by these 
defendants Judge Baum...: ixplained that that was not a valid 
ground. I was concerned that had I put that in my opening 
the jury would bo led to believe that that was the govern¬ 
ment's claim, that that was not a valid ground as opposed. 


THE COURT: All right. V- T hy don't you? 

MR. GOLD: I didn't mea: to confuse the jury. 

I am sorry if your Honor feels that I have. 

THE CCURT: Nobody means to confuse the jury. 

If you feel thatfs the better course as far as the government' 
case is concerned, why don't you let it rest there. 

MR. GOLD: I would like to, your Honor. I am hope¬ 
ful that if your Honor feels we have to clear it up I can do 
so on summation. 


P 


THE COURT: All right. Thank you. 

(In open court.) 

MR. GOLD: Your Honor, at this time the government 

would offer in evidence a stipulation entered into between 
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2 

counsel for the defense and counsel for the government. It's 


3 

been previously marked Government's Exhibit 5. 


4 

MR. CHEVIGNY: Ho objection. 


5 

THE COURT;. All right. Government's Exhibit 5 is 


6 

received. 


7 

(Government's Exhibit 5 received in evidence.) 


8 

. 

MR. GOLD: With your Honor's permission I would 


9 

1 

like to read it to the jury. 


10 

THE COURT: You may. 


11 

MR. GOLD: Government's Exhibit 5 reads as 


12 

follows: 


13 

"It is hereby stipulated and agreed by and 


14 

between defendants Richard Huss and Jeffrey Smilow by their 

1 • 


15 

I 

i attorney Paul Chevigny, Esq. and the United States of America 


1G 

by its counsel, Paul J. Curran, the United States Attorney 


17 

for the Southern District of New York, Robert Gold, Assistant 


18 

United States Attorney of counsel, that if called as a 


19 

witness at the trial herein, the appropriate court reporter 


20 

on the staff of the Southern District Court Reporters would „ 


21 

1 

testify essentially as follo./s: 


22 

"1. That he was the court reporter who prepared 


23 

the stenographic minutes during the trial of United States 


24 

O 

v. Stuart Cohen and Sheldon Davis, 73 Cr. 778 which commenced 


25 

in this courthouse on May 30, 1973, c?nd terminated on or 
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about June 27, 1973. 


"2. That he has examined the transcript of the 
stenographic minutes taken during the course of the said 
trial. 

"3. That Government's Exhibit 1, LA, IB, 1C 
and ID are accurate copies of portions of the stenographic 
transcript of the testimony given by Richard Huss on or 
about June 8, 1973. 


"4. That Government's Exhibits 2A, 2 b, and 2C 
are accurate copies of portions of the stenographic transcrifjt 
of the testimony given by Jeffrey Smilow on or about June 8, 


1973. 

"5. That Government's Exhibit 3 is an accurate 
copy of a portion of the stenographic transcript of 
testimony given by Richard Huss on or about June 27, 1973. 

*'6. That Government's Exhibits 4A and 4B are 
accurate copies of portions of the stenographic transcript 
of testimony given by Jeffrey Smilow on or about June 27, 
1973." 

Dated Now York, New York, July 15, 1974. 

Your Honor, at this time we would offer the 
transcripts referred to in the stipulation. Mr. Chevigny 
has a copy as does the court. 

Tin: COURT: 7 11 right. 


SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 
FOLEY SQUARE NEW YORK. N Y CO 7 «SgO 







ebh Gross-direct 22 

MR. GOLD: At this time the government offers 

Government's Exhibits 1, 1A, IB, 1C, ID, 2A, 23, 2C, 3, 4A 
and 4.3. 


THE COURT: 1, 1A, IB, 1C and ID, and 2A, 2B and 


xx 12 
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MR. GOLD: Yes, your Honor. 

TOE COURT: 2A, 2B, 2C. 

MR. GOLD: That's correct. 3, 4A and 4B. 

THE COURT: Received. 

(Government's Exhibits 1, 1A, IB, 1C, ID, 2A, 

2b, 2C, 3, 4A and 4B received in evidence.) 

THE COURT: I take it there was no objection. 

MR. CHEVIGNY:’ No'Objection. 

THE COURT: All right. 

MR. GOLD: Your Honor, at this time the governmen 

calls its first witness, John Gross. 


JOHN GROSS, called as a witness, having been 
duly sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. GOLD: 


Q Mr. Gross, would you tell us how you are employed. 


please? 


A I am anAssistant United States Attorney in this 
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district. 

Q Did you have any connection whatsoever with the 
trial of United States against Stuart Cohen and Sheldon 
Seigel in the summer of 1973? 

A No, sir. 

Q Mr. Gross, I am now placing before you certain 
stenographic transcripts that have been received in evidence 
and I ask you to be enough to read with me, and I ask 

you specifically to read the part of the witnesses Richard 
Huss and Jeffrey Smilow as the case may be. 

MR. GOLD: Your Honor, I am beginning to read 

from Government's Exhibit 1 which reads as follows: 

"United States of America v. Stuart Cohen, Sheldon 
Davis and Sheldon Sfeigel before the Honorable Arnold 
Bauman, District Judge, New York, June 8, 1973, 10:30 A.M. 
Trial resumed." Mr. Jaffe recalls Mr. Huss. 

MR. GOLD: That's correct, your Honor. 

THE COURT: Representing the government in that 
criminal action. Okay. 

MR. GOLD: Now reading from Government's Exhibit 

1A beginning at line 23: 

"Richard Huss called as a witness by the government 
duly affirmed by the clerk of the court, testified as 
follows:" Reading from Government's Exhibit IB. Commencing 


southern oistrict court reporters, u.s. courthouse 

FOLEY SQUARE NEW YORK. N. Y. CO 7-4500 






at line 4 


"Direct Examination By Mr. Jaffe: 

"Q Would you state and spell your name, please? 

"A Richard Huss. 

"Q Will you tell us where you live? 

"A 5 Staten Island Boulevard. 

"Q Would you tell us your age? 

"A I decline to answer this series of questions on 
the ground that my testimony may tend to incriminate me. 
Also, it is my understanding of the Jewish law that I am 
prohibited from testifying against another Jew in a non- 
Jcwish tribunal and on the grounds that any contrary inter 
pretation of Jewish law made binding on me is itself a 
further violation of basic Jewish law. 

"Mr. Jaffe: Your Honor, at this time we would 
hand up to the court an application we attempted to file 
last week with regard to immunity from Mr. Huss. I will 
hand a copy of that application to Mr. Miller and I will 
hand to the court a letter, the original of a letter from 
Henry E. Peterson, Assistant Attorney General, authorizing 
the United States Attorney to make that application." 

Now reading from Government’s Exhibit 1C at line 
15 by Mr. Jaffe: 

"Q Mr. Huss, directing your attention to January 26 
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1972, specifically to the morning of that day, did you 
see the defendants Stuart Cohen and Sheldon Davis on that 

day? 


"The Court: Before you answer that question, 

Mr. Huss, I want to explain to you that I have just signed 
an order which confers immunity on you and which prevents 
the use of anything you say against you. I am going to 
give you a moment or as much time as you like, Mr. Huss, 
to talk to your lawyer so that he can explain to you the 
legal significance of what I have done in signing this 
order I have just signed. You may step down. 

."Mr. Jaffe: Your Honor, before the witness steps 
down, would the court also admonish the witness that it is 
the count's opinion that the other basis stated for refusal 
to answer, specifically the religious grounds, is not a 
valid basis and that he consult about that. 

"The Court: Yes, Mr. Huss. Your lawyer knows 

the case of United States v. Smilow, I have no doubt, but 
another judge of this court has ruled upon the same objection 
in that case of Mr. Smilow and has held it to be not a valid 
ground for refusal to answer. The substance of what I have 
said is that I agree with the ruling of that judge. Judge 
Weinfeld by name* with respect to the claim based upon 
religious scruples and advise you that it is not a proper 
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basis on which you may refuse to answer." 

New reading from Government's Exhibit ID. 

* 

"The Court: The objection based on religious 
grounds is overruled. 

"Mr. Miller: I except." 

THE COURT: You haven't said who Mr. Miller i 3 . 

MR. GOLD: Mr. Miller i3 one of the defense 

lawyers. 

THE COURT: Who was representing Mr. Huss at that 
time, win he not? 

MR. GOLD: Yes. 

THE COURT: Again, Mr. Jaffe was the government 
lawyer, Mr. Miller was representing Mr. Huss at that time, 
and when it says the court, when the stenographer takes 
down these minutes at trials, when the judge is speaking 
they say the court, and that meant Judge Bauman. Okay. 

MR. GOLD: Commencing reading at line 5. 

"The Court: I vould like you to talk to your 

client, please, and explain to hin--You may step down, Mr. 
Hus* he significance of the order I have just signed. 

"Mr. Jaffe: Shall we proceed with Mr. Smilow? 

"The Court: We will take a fiv~-minuto recess 
because I want counsel to have an opportunity to talk to his 
client. 
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"(Recess .) " 

Commencing at line 18, examination by Mr. Jaffe. 

"Q Mr. Huss, directing your attention to the morning 
of January 26, 1972, did you see Sheldon Davis on that 
morning? 

"A I respectfully decline to answer this series of 
questions on the grounds that it is my understanding of 
Jewish law I am prohibited from testifying against another 
Jew in a non-Jewish tribunal and on the grounds that any 
contrary interpretation of Jewish law made against me is 
a further violation of the Jewish law. 

"The Court: Do you understand I have overruled 
that objection. 

"The Witness: Yes, your Honor. 

"The Court: All right. 

t 

"By Mr. Jaffe: 


"Q Mr. Huss, on the 


.a of January 26, 1972, 


did you drive in a car with Sheldon Davis and other people 
from Brooklyn into Manhattan? 

"A I respectfully decline to answer. 

"The Court: You may say same declination. 


24 i! 


"The Witness: Yes, your Honor. 


"The Court: You decline to answer on the same 


ground. 
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"The Witness: Yes, sir. 

"Mr. Jaffe: Would you order the witness to 
answer that? 


"The Court: I order you to answer the question, 

Mr. Witness. 

"The Witness: Same declination. 

"Q Mr. Huss, on the morning of January 26, 1972, did 
you have a discussion with Mr. Davis and other individuals 
concerning the placement of an attache case at the premises 
of either Hurok Concerts Incorporated or Columbia Management 
Artists Incorporated? 

"Mr. Slotnick: I object to it if the Court 

please. 

"The Court: Overruled. You may answer. 

"The Witness: Same declination. 

"The Court: I order you to answer. 

"The Witness: Same declination." 

THE CCURT: When he says same declination 

it simply means that he declines to answer for the reasons 
previously given. 

"Mr. Gold: Question by Mr. Jaffe. 

"Q Mr. Huss, on the morning of January 26, 197', did 
you go with an individual named Jerome < kraut also 

known as Jerry Celler, to the offices of Hurok Concerts and 
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there place an attache case and ignite it? 

«• "The Court: Go ahead. 

"Q Would you answer that question, -Mr. IIuss? 

"A Same declination. 

"The Court: I order you to answer,Mr. Huss. 

"The Witness: Same declination. 

"Q Were you at any time on the morning of January 26, 
1972, in the company of Sheldon Davis, Jerome Zellerkraut* 
also known as Jerry Celler, and an individual named Murray 
Elbogon? 

"A Same declination. 

"The Court: Overruled. You may answer. 

"A Same declination. 

"The Court? ' I order you to answer,Mr. Huss. 

"A Same declination. 

"Q Mr. Huss, prior to January 26, 1972 — within 
a period of time from about two weeks before that date, that 
is, from two weeks before January 26, 1972, through 
January 26, 1972, did you have any discussions with Sheldon 
Davis or Stuart Cohen or with the indivudals Murray El- 
bogen, Jeffrey Smilow or Jerome Zellerxraut concerning 
placement of any attache cases or incendiary devises at 
either Kurok Concerts Incorporated or Columbia Artists 
Management? 
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"The Court: I understand that. I don't regard 
this as a charade at all. He is asking questions that 
bear on the allegations of the indictment. The witness 
has consistently refused to answer and is heading in the 
direction of a contempt and I shall deal with that at the 
appropriate time." 

Continuing on line 9 of the next page. 

"The Court: You may answer. 

"A Same declination. 

"The Court: I order you to answer. 

“A Same declination. 


going on. 


"The Court: I don't really see much point in 


"Mr. Jaffe: We were going to inquire whether it 


was his intention to give the same declination if other 
questions were put to the witness. 

"The Court: You may answer that. 

"A Yes. 


"Mr. Jaffe: At this time we would ask that the 
court make the finding that Mr. Huss is in contempt of this 
and ask that he be remanded to the custody of the 
Attorney General until such time during this proceeding 
that he be recalled and give testimony before this court. 

"The Court: Before you say anything, I will hear 


4 
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you, of course, Mr. Huss. I find you in contempt of this 
court. There are two kinds of contempt that I want to 
tell you about^. One is civil contempt which provides for 
your incarceration during the course of this proceeding 

t 

but leaves the keys to the prison with you in that if you 
decide to answer at any time, you will be released. 

The second kind of contempt is a criminal contempt 
which does not look for answer but is meant as punishment 
for your contemptuous conduct in refusing ro answer question! 
I instruct you, sir, that a civil contempt does not exclude 

criminal contempt. I find the witness in contempt of court. 

% 

Your Honor, I am now going to begin reading from 
Government's Exhibit 2A. At line 21, Jeffrey Smilow, called 
as a witness by the government, being affirmed, testified 
as follows: reading from Government's Exhibit 2A at line 12. 
"Direct Examination 
By Mr. Jaffe: 

"Q Mr. Smilow, would you tell us your age, sir?" 

HIE COURT: This was the June 8, 1973, trial? 

MR..GOLD: That's right. 

THE COURT: The same date as the material you 

read just now? 

MR. GOI.D: That's correct, your Honor. 

THE COURT: Okay. 
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21 j l 


25 | 
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"Q Mr. Smilow, would you tell us your age, sir? 

"A 18. 

"Q I don't hear you. 

"A JL8. 

<* "The Court: He said 18." 

Line 5 of the next page by Mr. Jaffe. 

"Q Mr. Smilow, directing your attention to January 26 
1972, did you, on that day, during the morning, see Sheldon 
Davis or Stuart Cohen? 

"A I refuse to answer on the ground that to require 
me to respond to the question would violate my constitutiona 
right of freedom of worship as a committed and observant 
Jew under the First Amendment to the Constitution and that 
to compel me to answer said question would violate my right 
of freedom of worship as a committed and observant Jew in 
that under traditional Jewish law I didn't testify in any 
case where I am to receive an advantage or benefit because 
of my testimony against individuals. I refuse to answer 
the question on the ground that I presently am charged with 
committing on January 26, 1972, at about 9:25 A.M. at 
165 West 57th Street, New York, a crime of arson. I refuse 
to answer on the ground that to require me to respond to 
the question would violate my right to remain silent. 

My copy is not clear here, Mr. Gold. 
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I will go back about a half a line about the 


court's permission. 


10 ! l 


24 I 


"I refuse to answer on the ground that to require 
me to respond to the question would violate my right to 
remain silent which is guaranteed under the First Amendment 
of the United States Constitution. 

"i respectfully refuse to testify against myself. 

I further refuse to * r*-\fy on the basis that the government 
obtained information illegally by allowing the co-defendant 
to act as an informant and to participate in taped conver¬ 
sations with me. 

I further respectfully refuse to answer on the 
basis that I have already been put in jeopardy for the same 
proceeding and I have been already punished although that 
proceeding was dismissed.' 

"MR. GOLD: With regard to the witness ' 

refusal to testify against himself, the government 
in its application to grant immunity to the witness. 

We hand up to the court the original application 
and copies of the originalletters and we hand a copy of the 
immunity application to his attorney, Mr. Slotnick,i one of 
the defense attorneys. 

MR. SLOTNICK: May defense have a copy of that. 


your Honor? 
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"MR. JAFFE: I will hand a copy to defense counsel 
so they both may take a look at that, your Hcnor. 

"MR. SLOTNICK: Thank you, Mr. Jaffa." 

TOE COURT: There is a blank in the date of filing 
in the order. 

MR. JAFFE: That was originally filed on the 31st. |" 

THE COURT: Are the original exhibits legible? 

My copy has some lines missing and apparently Mr. Gross' 
copy does. Now, if given to the jury it's got to be legibl 

MR. GOLD: I will see to it that the copy given 

to the jury is legible. 

THE COURT: All right. 

MR. GOLD: "TOE COURT: On May 31st. 

"MR. JAFFE: That's correct. 

"THE COURT: Mr. Smilow, I have just signed an 
order that confers upon you immunity against the use of 
anything that you are required to testify to in this 
courtroom. Do you understand that? 

"THE WITNESS: I understand. 

"THE COURT: Do you want a reasonable time to 
talk to your lawyer about the significance of the order I 
have just signed? 

"TOE WITNESS: No. 

"THE COURT: The witness says no. Go ahead. 
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"MR. SLOTNICK: Your Honor, for the record, my 
silence should not be an indication of approval other than 
I am just constrained to act under your Honor's prior ruling.] 
"THE COURT: I understand. Yes. Ysu have a con¬ 
tinuing objection to these proceedings, both of you. 

"MR. JAFFE: Your Honor, with regard to the other 
basis raised by the witness with regard to his religious 
objection, the religious objection is almost in haec verba. 

The statement he made before the grand jury which was 
subsequently made before Jude Weinfeld and determined to be 
insufficient. Affirmed by the Second Circuit in the first 
Snilow case by Judge Feinberg and we would ask the court 
to instruct the witness with regard to his religious bases 
that in fact he has no religious basis on which he may declinje 
to answer questions under the First Amendment. 

"THE COURT: Yes. You understand that so far as 

your assertion of a privilege, whether it be constitiiionally 
based or religiously based, I do not find that that is an 
appropriate reason for refusing to answer proper questions, 
and I should direct you to answer such questions as I deem 
proper." 


Continuing at line 23. 

"THE COURT: I think the record should indicate 
that I addressed to the witness a statement that immunity 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N Y, CO 7.4S80 




1 1 

bh ^9 

1 1 

ebh 36 
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has been pursuant to the authorities set forth in Tit le 18, 

1 

United States Code, Section 6003. 

1 1 

Vi- 

4*. 

"MR. JAFFE: With regard to his ether basis for 

1 5 I 

refusing to testify. 

1 6 ! 

"THE COURT: Just a moment. 6002 is the order 

7 | 

that j : made. In any event, you understand that now immunity 

1 8 

has been conferred upon you, do you not? 

1 

1 9 i 

"THE WITNESS: Yes. 

10 

■ 

"MR. JAFFE: With regard to his other basis, your 

1 

Honor, the witness refuses to answer based on two assertions: 

1 

One, that he has been placed in double jeopardy in that 

13 

| 

| 

w ‘ n a previous occasion he was held in contempt for refusing 

1 14 

to testify. We ask the court to instruct him that that is 

1 

an insufficient basis for refusing to now testify before 

16 

B 

a hearing held in front of the court. 

1 

"THE COURT: I so instruct the witness. 

1 18 

"MR. JAFFE: With regard to his refusal to answer 

19 

| 

based on the discovery of this witness by the existence 

1 

■ 20 

of tape3 which led to the discovery of the witness Sheldon 

1 

Seigel, we would ask the court to instruct him that: that 

22 

too is no basis on which he may refuse to testify. 

i 

8 ^ 23 

l 

"THE COURT: Yes. The witness is so instructed." 

1 M 

Examination by Mr. Jaffe at line 23. 

1 

"Q Mr. Smilow, directing vour attention to January 26, 

■ 
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1972, did you on that date meet with Sheldon Davis and 
with Murray Elbogen, Jerome Zellerkraut and Richard Huss. 

"THE COURT: You need not read the entire thing 

-Mr. Smilow. You may say same declination if that is what 
ycu want to do. 


'TIfE WITNESS: Same declination. 

MR. PUTZEL: I didn't hear the answer. 

TOE COUR m r He said same declination. 

"MR. JAFFE: Would the court direct the witness 

to answer that question. 

"TOE COURT: I order you to answer that question. 

TOE WITNESS: Same declination.” 

Question by Mr. Jaffe. 

Q Mr. Smilow,when did you, prior to January 26, 

1972, have any conversations with Stuart Cohen or Sheldon 
Divis concerning your agreement with them to take an attache 
asG to the Premises of Columbia Artists Management In¬ 
corporated, to there ignite a fuse contained in that attache 
case end in fact on the 26th — 


TOE COURT: Mr. Jaffe, don't tell a story. 
Just read a lawyerlike question please. 


"MR. JAFFE: Let me withdraw the question. 
Q Prior to January 26, 1972, did you have a 


c on vc 


mat ion or conversations with Sheldon Davis and with 


SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 
FOlEY .'WARE, NEW YORK NY CO 7 *580 




1 


I 


cbh 


3 I' 

4 l 

5 

6 


7 1 

7 I 

| 

8 ! 

9 jl 

j 

10 
11 

12 ! 

I 

13 i 


14 ll 

I! 


15 I! 

'l 

16 1 

i 

17 

«i 

ii 

19 i| 

20 

21 ,! 
22 || 
23 i| 

2-4 
25 



Stuart Cohen concerning your involvement in going to 
Columbia Artists Management? 

"A Sant* declination. 

"TII^ COURT: I order you to answer, sir. 

"Tire WITNESS: Same declination." 

Question by Mr. Jaffo. 

"Q As a result of that conversation or any conver¬ 
sations, did you, on the 26th of January, 1972, go with 
certain individuals in a car from Brooklyn to Manhattan? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same. 

"Q Did you on the 26th of January, 1972, go with an 
individual to the premises of Columbia Artists Management? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"Tire COURT: I think that is enough, Mr. Jaffe. 

Why don't you ask him one question to the effect as to 
whether or not he intends to decline on those grounds." 

Now reading from Government's Exhibit 2c at line 
5. Question by Mr. Jaffo. 

"Q Directing your attention to the month of June, 

1972, Mr. Smilow, did you have any conversations with Sheldon 
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"A Same declination. 

"THE COURT: What did you say? 

"THE WITNESS: Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS : Same declination." 

Question by Mr. Jaffe. 

"Q Mr. Smilow, is it your intention that to any 
other questions that I put to you, that you will give the 
same declination and refuse to answer? 

"MR. SLOTNlCK: I object to that, your Honor, as 
not being part of the proceedings. 

"THE COURT: Overruled. 

"Q Sir? 


'THE COURT: Answer it. You decline to answer 
whether you will continue to answer. 

"THE WITNESS: I will answer the same way. 

"THE COURT: You will answer thesame way? 

All right. 

MR. JAFFE: At this time,yovr Honor,the government 

would ask the court under Title 28, Section 1826(a) to find 
that this witness is in contempt of court and the government'! 
application is that the court order he be remanded to the 
custody of the Attorney General for the duration of this 
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proceeding until such time as he gives testimony before 


r this court. 

"THE COURT: Mr. Smilow, Ivant to explain something 
to you: I am about to hold you in civil contempt. That 
moans that I am going to order that you be placed in the 
custody of the Attorney General for the duration of the 
trial unless in the interim, in the meanwhile you indicate 
your willingness to answer the questions you have declined 
to answer today. Do you understand? 

"THE WITNESS: My copy is not altogether clear 

here that it appears— 

"THE COURT: Let's get him a clear copy, please. 

"MR. PUTZEL: I am doing the best I can. We are 

all working with Xeroxes. 

"THE WITNESS: I understand. 

"THE COURT: That is civil contempt and the purpose 
of civil contempt is to induce you to break your silence. 
There is another kind of contempt which is called criminal 
contempt which has as its purpose punishment for the crime 
of contempt. The two aren't exclusive. Do you understand 
what I have just told you? 

"THE WITNESS: Yes. 

"THE COURT: All right, Mr. Smilow. The court 
finds you in civil contempt and it is the order of the court 
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that you be committed to the custody of the Attorney General 
for the duration of the trial or until such time as you 
answer the questions which you have declined to answer today 
Your Honor, nowreading from Government's Exhibit 3 
which is the transcript of proceedir of June 27, 1973. 

THE COURT: All right. Give me just a minute here. 


I am going backwards. 
(Pause) 


THE COURT: All right. Go ahead. 

MR. GOLD: At page 249. Richard Huss, having 
been duly affirmed. 

THE COURT: What is the date of this? 

MR. GOLD: June 27, 1973. 

THE COURT: This relates now to the questioning 
of Mr. Huss on June 27th? You are now going to read proceed¬ 
ings about Mr. Huss that took place some 20 days later. 

MR. GOLD: That's correct. 

THE COURT: And that is June 27th? 

MR. GOLD: That's correct. 

"Richard Huss having been duly affirmed, testified 
as follows. Direct examination by Mr. Jaffe. 

"q Mr. Huss, do you know an individual named Sheldon 


Davis? 

"A The Court of Appeals has ruled that my prior 
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refusal to answer questions in this proceeding on the grounds 


that to answer any questions would be a severe violation 


of the teachings of my religion and cannot be recognized 
by an American court as the basis for not testifying. With 
all duerespect to the decision of the Court of Appeals, 


arid of the honorable tribunal, I find that the cardinal 
precepts of my religion must take precedence in my mind. 
Therefore I respectfully decline to answer any questions 
on the religious principles stated in my prior declinations 
before this honorable tribunal. 

"THE COJRT: I direct you to answer. I order you 


to answer. 


"THE WITNESS: Same declination. 

3A?FT]• Excure ne just a minute. Judge. 

"TOE COURT: Before this goes any further, Mr. Huss, 

I want to tell you something: I explained the last time 

$ 

that your failure to answer questions when I have ordered 
you to answer constituted contempt of court. I told you 
that my having committed you for civil contempt does not 
preclude the bringing of charges of criminal contempt against 
you. I again want to advise you of that and I want to make 
other things abundantly clear to you, Mr. Huss: One. I am 
going to ask the United States Attorney to comply with the 
provisions of Rule 42 \b) and proceed against you for criminal 
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contempt if you persist in your refusal to answer. I, 
for one, regard your refusal to answer as criminal contempt. 
I want further to advise you, Mr. Huss, that for criminal 
contempt there is no limit upon the amouhtof punishment 
which can be imposed upon you for that crime. Is that clear 
"THE WITNESS: Yes, your Honor." 

Question by Mr. Jaffe. 


"Q Mr. Huss, ' you know an individual named Stuart 


Cohen? 


"A Same declination. 

"MR. JAFFE: Would your Honor direct the witness 
“THE COURT: I order you to answer. 

"THE WITNESS: Same declination." 

Question by Mr. Jaffe. 

"Q Do you know an individual named Murray Elbogen? 
"A Same declination. 

"THE COURT: I order you to answer. 

"A Same declination. 

"Q Do you know an individual named Jeffrey Smilow? 
"A Same declination. 

"THE CCURT: I order you to answer. 

"A Same declination. 

"Q Do you know an individual named Sheldon Seigel? 
"A Same declination. 
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"THE COURT: I order you to answer. 


"A Same. 

"Q Do you know an individual named Jerry Cellerkraut? 

"MR. 7WEIB0N: Your Honor, I think we hcive gone— 
"THE COURT: I don't think so. Go ahead. 

"Q Do you know an individual named Jerome Cellerkraut? 

"A Same declination. 

"THE COURT: I order you to answer. 

"A Same declination. 

"Q Directing your attention to the 25th of January, 
1972, did you see Sheldon Davis, Stuart Cohen, Murray 
Elbogen, Jeffrey Smilow, Sheldon Seigel or Jerome Cellerkraut 

"A Same declination. 

"THE COURT: I order you to answer. 

"A Same declination. 

"Q Directing your attention to the 26th of January, 
1972, did you see Murray Elbogen, Jeffrey Smilow, Sheldon 
Seigel or Jerome Cellerkraut? 

"A Same declination. 

"THE COURT: I want to again advise you that your 
refusal to answer those questions over my order constitutes 
in my view criminal contempt of court and I want you to 
have that in mind. I now order you to answer. 

"TOE WITNES S Same declination. 


? 
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"C Directing your attention, Mr. Huss, to the morning 
of January 26, 1972, would you tell the court who you saw, 
that is, what persons you saw on that morning? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"MR. MILLER: Excuse me, your Honor. The witness 
has made it clear in my mind that he will not answer. I see 
no purpose in this continuing. 


"THE COURT: Let me tell you what the purpose is: 
someone has committed a dastardly, vicious, unforgivable, 
unforgettable crime. Someone is frustrating the administra¬ 
tion of justice in a case that in my mind involves murder. 
People who deliberately do so vi 11 learn the power of the 
law even if there are those whohave literally gotten away 
with murder. Proceed." 

Question by Mr. Jaffe. 

"Q Mr. Huss, on the morning of January 26, 1972, 
did you go in a motor vehicle with Sheldon Davis, with 
Jeffrey Smilow and Murray Elbogen and with Jerome Cellerkraut 
and drive in an automobile from Brooklyn to Manhattan? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNES ■: Same declination. 


SOUTHERN OIST HtCT COURT REPORTERS. U S. COURTHOUSE 
FOLEY 3 OU ARE. NEW YORK. N Y. CO 7-4580 








i 

1 / \ 

1 

i ebh 


46 

1 

2 

Q Had you, prior to the morning of January 26, 1972, 

3 

agreed with Sheldon Davis and Stuart Cohen that you and 

4 

Jerome Zellerkraut would go to the offices of Sol Hurok? 

5 

"A Same declination. 

6 

"MR SLOTNICK: I object to the form of the 

7 

question. 

8 

"THE COURT: Overruled. Same order. I order you 

9 

I 

to answer. 

10 

"THE WITNESS: Same declination. 

11 

Q Mr. Huss, did you, on the morning of January 26, 

12 

deliver any attache case along with Jerome Zellerkraut to 

13 

the offices of Sol Hurok? 

14 

I 

"A Same declination. 

15 

"THE COURT: I order you to answer. 

16 

THE WITOESS: Same declination. 

17 

THE COURT: I again advise you that your continued 

18 

refusal to answer these questions over my direction con¬ 

19 

stitutes criminal contempt of court. Go ahead. 

20 

"Q Mr. Huss, prior to the morning of January 26, 1972, 

21 

or on the morning of January 26, 1972, did you have any 

22 

discussions with Sheldon Davis Stuart Cohen, Steldon Seigal, 

23 

Jerome jllerkraut, Murray Elbogen, or Jeffrey Smiley about 

21 

1 

i 

carrying an attache case to the offices of Hurok Concerts 

05 

Incorporated? 
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question. 

"THE CCXJRT: Overruled. Answer please. 

"THE WITNESS: Same declination. 

"THE COURT: I direct you to answer. 

"THE WITNESS: Same declination. 

"Q Mr. Huss, were you ever part of any plan to 
deliver any incendiary devices to either Hurok Concerts 
Incorporated or Columbia Artists Management on the morning 
of January 26, 1972? 

"MR. SLOTNICK: I object to the form of the 


question. 


11 ! 

jj 

15 

]j 

lfi 

17 ; 

1 

l| 

13 ' 

I 

. 20 

I 

21 ; 
22 

I 

I 

2 n 1 ! 

z ; |! 

i 


"TEC COURT: Overruled. 

"THE WITNESS: Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"MR. JAFFE: Your Honor, may I have a moment? 

"THE COURT: Yes. I want the record to indicate 
a t this point that immunity has been conferred upon this 
individual previously. Are you aware of that, Mr. Huss? 

"THE WITNESS: Yes. 

"THE COURT: And you have been aware of that 
all morning, have you not? 

"THE WITNESS: Yes, your Honor. 
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"Q Mr. Huss, on the morning of January 26, 1972, 
did you leave an incendiary device contained in a black 
attache case in the offices of Sol Hurok Concerts Incorpora¬ 
ted? 

"A Same declination. 

"T7IE COURT: I order you to answer. 

"TOE WITNESS: Same declination. 

"Q Mr. Huss, on the morning of January 26, 1972, 
at around 9:30, did you meet in Manhattan with Jerome 

Zellerkraut, Jeffrey Smilpv and Murray Elbogen? 

0 

"MR. SLOTNICK: I object to the form of the 
question. Is not binding on my client. 

"THE COURT: Overruled. 

"MR. ZWEIBCN: Same objection. 

"THE COURT: Overruled.: 

"A Same declination. 

"TOE COURT: I order you to answer. 

"TOE WITNESS: Same declination. 

"MR. JAFFE: At this time the government would 

a:;k the court pursuant to Rule 42(b) to orally notify this 
v/itness that he is to be held in criminal contempt pursuant 
to Rule 42(b) in Sections 401 and 402 of Title 18, United 
States Code. We would state to the court that ve are 
at this time ready to proceed forthwith with a trial for 
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criminal contempt of the witness Richard Huss. 

'"IVE COURT: I want to tell you, Mr. Huss, as 
I have throughout your examination this morning, that your 
failure to answer the questions put to you constitutes 
in my judgment criminal contempt, 'lowever, so far as the 
United States Attorney is concerned, because of the serious¬ 
ness of this criminal contempt, I think that the United 
States Attorney should proceed on papers as indicated in 
Rule 42(b), namely, that part "or on application of the 
United States Attorney by an order to show cause or an order 
of arrest." 

You have made the application and since you make 
the application, I ask you to comply with Rule 42(b) and 
proceed by order to show cause or an order of arrest so 
that the order to show cause, to be perfectly frank with you 
will specify in writing for this man what he is facing. 
Obviously this proceeding will be a jury proceeding. 

"MR. JAFFE: That's correct. 

"TEIE COURT: Because it is inconceivable to me 
that anybody would be thinking of proceeding in a manner 
that would limit punishment if this man is guilty to six 
months, and therefore I wart every letter observed. I want 
him proceeded against in writing, I want the case to proceed 
to a jury trial, and T want the judge, whoever he is, to 
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have in mind my views as I have expressed it and previously 
this morning of the seriousness with which I view the 
frustration of a murder prosecution. People may do that 
but the law will make them pay. 

"MR. JAFFE: Your Honor, with regard to Rule 
42 (b), the government would ask that, and we will comply 
with your Honor's direction to proceed on papers but the 
government would ask that since under Rule 42(b) notice 
can be given orally by the judge in open court in the 
presence of the defendant, and he will be a defendant, 
being cited for criminal contempt. I have so notified him 
it seems to me several times. If he has misunderstood me, 

I so notify him now. You will be a defendant in a criminal 
contempt proceeding, that is clear, isn't it, Mr. Huss? 

"THE WITNESS: Yes, it is." 

Your Honor, now reading from Government's Exhibit 
4A, just the testimony of Jeffrey Smilow, also on June 27, 
1973."Jeffrey Smilow, called as a witness in behalf of the 
government, was duly affirmed and testified as follows:" 
Line 4. 

"HIE COURT: Let me ask you, Mr. Smilow, are 
you prepared to answer the questions which you refused 
to answer at the last session? 

"TOE WITNESS: No. I decline to do so. 
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"THE COURT: I am not even going to ask him 


51 


anything today other than the fact that he would persist 
in his refusals to answer. Beyond that I think the record 
is sufficient to proceed against him as I warned him the 
last time for criminal contempt and tv/- United States 
Attorney advises me that he is going to do it based on the 
record the last time at which you made no such request. 

Then, if you want to take it up with the trial judge, whoever 
he may be, in his criminal contempt case, that may be the pla 
to do it, but for now I believe, and I advise you, sir, that 
your failure to answer questions which you are now looking 
at, at the last session which you were called upon to 
testify constitutes criminal contempt of court and that 
the punishment for criminal contempt is without limit, is 
that clear? 

"THE WITNESS: Yes. 

"MR. LEIGHTON: Is your Honor going to allow 
the United States Government to ask of Mr. Smilow questions 
concerning this record? 

"THE COURT: No. The record is clear. 

"MR. PUTZEL: I think the record is perfectly 

clear and I think Mr. Smilow has answered that he persists 
in his contemptuous refusal to answer questions and 
accordingly, pursuant to Rule 42(b) of the Federal Rules of 
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Criminal procedure, we will move this court through an 
order to show cause on papers to have Mr. Smilow cited for 
criminal contempt. I would ask the court to inquire of Mr. 
Smilow whether he was in court just previous to this during 
the time when Mr. Huss was advised by the court of the con¬ 
sequences of his refusal to testify. 

"THE COURT: Were you here when I dealt with Mr. 
Huss a few moments ago? Were you in the courtroom? 

"THE WITNESS: Yes. 

"THE COURT: You heard the entire — 

"THE WITNESS: Yes. 

"THE COURT: Such as all the questions and 
everything I said to Mr. Huss? 

"THE WITNESS: Yes. 

"THE COURT: All right." 

Thank you, Mr. Gross. I have no further questions, 

THE COURT: No cross, Mr. Chevigny? 

MR. CHEVIGNEY: No, your Honor. 

TOE COURT: You may be excused. 

(Witness excused.) 

MR.GOLD: Your Honor, at this time the government 


23 I 


rests. 


THE COURT: We will take a short recess at this 


point and I will see counsel in the robing room. 
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(The jury left the courtroom.) 
(In the robing room.) 
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TIC COURT: I just wanted to confer out of the 
presence of the jury motions or applications you had and 
see what you intend to do as far as putting in a case. 

MR. CIIEVIGNY: I would make a motion for 

acquittal here of course on the grounds that the government 
hasn't made a sufficient case against the defendants with 
relation to intent but I recognize— 

THE COURT: You are making motions for the record 
on behalf of both defendants? 

MR. CHEVIGNY: Yes. 

THE COURT: Those motions are denied. What do 
you plan to do as far as your case? 

MR. CHEVIGNY: I am going to put on Mr. Huss. 

I am going to ask him to testify as to what happened in 
the summer of 1972 with relation to certain members of the 
Jewish Defense League coming to see him. outside of the 
State of New York and then I am going to ask him to testify 
with relation to his religious conviction and I recognize 
or make an offer of proof with relation to that and I 
recognize that your Honor will exclude it. 

HIE COURT: Well, I am clear that I would refuse 
to let him testify on the religious objections, that the 
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2 

question of religion is plainly irrelevant. Now let me 

1 

3 

about X don 1 1 mean X am not trying to get you 

' V 

mm 

4 

to disclose your case in advance and normally I wouldn't. 

1 

5 j 

MR. CHEVIGNY: I don't have any objection to it 

1 

6 | 

in this case actually. 

■ 

7 

THE CCXJRT: But I think we have a situation here. 

1 

8 

* 

which requires it if you don't mind. What would his testimony 

| 

n 

I 

be about ,the transactions in the summer 7 


n 

MR. CHEVIGNY: Essentially certain persons came 

1 

| 

li 

1 

to see him and said that they were looking for an informer. 

I 

12 

or they suspected that there was an informer in the group. 

■ 

13 

He was one of those who was suspected, and that he should 

» 

1 

14 

watch out that there might be persons who would be looking 

1 

15 

, for him. And then I will ask him what his reaction to it was. 

■ 

16 

THE COURT: Is he ready to name those people? 

1 

17 

MR. CHEVIGNY: Yes, he is ready to name them. 

1 

18 

THE COURT: Why didn't he bring that up to Judge 

■ 

13 

Bauman? 

1 

20 

MR. CHEVIGNY": I didn't get it out of him until 

1 

21 

Friday. He also says — I mean, he doesn't — I mean, he sayn 


22 

it put him in fear but it is not the only thing that he 

■ 

23 

i didn t testify. The religious ground is also a true ground 

1 

24 

with i«im. i mean, he is — I am afraid he is a kid. That's 

I i 


25 

the trouble. He is a little confused with relation to this. 

l 1 
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THE COURT: Let's cover the matter of the alleged 
intimidation. What is the government's position? 

MR. GOLD: Your Honor, the government's position 
is this: First, we think that's not a timely claim. If 

in fact such a claim could have been made the time to have 
made it was clearly before Judge Bauman. The claim was not 
made. 


Secondly, even if such a claim could now be made, 

I think it is legally irrelevant unless it could come any whc 
near amounting to a defense of duress which*even under the 
authorities that I have researched is not constituted a 
defense of criminal contempt. If he is prepared to testify 
under oath out of the hearing of the jury as your Honor 
huts indicated naming names, places, and asserting that his 
life was placed in danger. 

MR. CHEVIGNY: He is not going to assert that, 
c. . GOLD: That is evidence of a crime. 

MR. CHEVIGNY: You are not going to be able to 

get a conviction on his testimony because there is not going 
to be enough there. 


THE COURT: I think what we ought to consider is 

this, whether this is something that he should be permitted 
to testify before this jury subject to your cross-examination 
You would have the right to cross-examine him about his 
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failure to bring it up before Judge Bauman, or anything 
else you wanted, anything that was proper cross-examination. 

Now, in my mind it is a question of whether the 
material is irrelevant as a matter of law so that the testi¬ 


mony wouldn't be permitted, or whether he should be per¬ 
mitted to get on the stand and tell his story, and then if 


you were able to cross-examine him, and then we will figure 
out an appropriate instruction, but I am corcerned about 
saying that he has waived that ground by not raising it befoi 
Judge Bauman. After all, this is a criminal contempt pro¬ 
ceeding, It may be that it is no defense to this proceeding, 
but to simply preclude him from even testifying would concern 
mo. It doesn't stand on the same basis as the religious 
cbjection. The religious objection was raised, it was ruled 
upon as a matter of law in prior proceedings, and I feel 
clear that it is a matter of law. Judge Kaufman ruled on 
the religiou3 thing in the appeal on the civil contempt, 
did he not? 


e 


MB. GOLD: Yes. 

NR. CHEVICNY: It's been ruled on a couple of times 
THE COURT: But this is a new point. Now, to say 
that it is waived to me disregards the fact that this is to 
some extent a new independent proceeding, so I am fraid I 
thvrk we ought to permit him to testify about the facts and 
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I think it is better to have it before the jury rather 
then before the court, and I cross-examine him and then I 
will instruct the jury, and if it turns out it is no defense 
I will so instruct the jury, but I d^n't know yet. 

MR. GOLD: Will you hear me briefly, your Honor? 

THE COURT: Yes. 

MR. GOLD: I share your Honor's concern about 
the question of waiver. On the question of relevance, how¬ 
ever, I am much more clear in my mind, if we were to have 
an offer of proof under oath outside the hearing of the 
jury, I think if that is presented it would make it a good 
deal clearer whether or not the claim as established would 
constitute a recognizable defense. Indeed, if ycur Honor 
were to conclude that it did not, I think having those 
facts before the jury and then charging them nonetheless 
it is not a defense so terribly prejudicial to the government 
I think if that claim is insufficient to amount to a defense 
in your Honor's mind, I think it should be kept away from 
the jury entirely because it technically and legally is 
irrelevant. 

THE COURT: Would you be agreeable, Mr. Chevigny, to 
have Mr. Huss initially outline his testimony out of the 
presence of the jury? 

MR. CHEVIGNY: Yes. 
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THE COURT: I think we will do that. Let's do 
that. Let's take a short break. You can all have a break, 
and then we will go back in the courtroom and tell the jury 
to hold on and we can I think clear this up. 

MR. CHEVIGNY; Let me make sure I aim going to 
be able to get it out of him now. 

THE COURT: All right. You take a recess and 
then report back to me. In the meantime we will tell the 
jury that we have some proceedings to take care of, and\e 
will get a report from you after about six or seven minutes. 
Thank you very much. 

(Recess.) 

TOE COURT: Do you want to put Mr. Huss on? 

MR. CHEVIGNY: Yes. 

THE COURT: The jury is alerted to stand by. I 
think we will have it in court. 

MR. GOLD: Your Honor, may I inquire, is it your 
intention to have me cross-examine now? What is the pro¬ 
cedure going to be? 

TOE COURT: I just want to have enough to make 
a ruling of law as to whether the testimony will be admitted. 
I really can't proceed otherwise. 

Let the record show that we are having this 
proceeding out of the presence of the jury by agreement of 
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both sides and the purpose is to permit Mr. Huss to indicate 
the subjects on which he wishes to testify so that the 
court can rule whether those items of testimony can be 
admitted or will be excluded. A)1 right, do you want to call 


Mr. Huss? 


MR. CHEVIGNY: Yes. The defense will call Mr. 


Huss for an offer of proof with relation to his state of 


mind. 


RICHARD HUSS, called as a witness, having been 
affirmed, testified as follows: 

DIRECT EXAMINATION 
BY MR. CHEVIGNY: 

0 Mr. Huss, do you recall the summer of 1972? 

A Yes, I do. 

Q Did there come a time when you were out of the 
City of New York? 


Ye3. 


Where were you? 

I was in Framingham, Massachusetts. 

What were you doing in Framingham? 

I was working as a stage hand for a dinner theatre, 
How old were you at that time? 

I was 17. 
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Q Did there came a time in Framingham that summer 
when you saw persons that you identified with the Jewish 
Defense League? 

A Yes. 

Q Can you tell the court who they vere? 

A Neal Rothenberg, Gene Kleinhandler and Larry 

Amsel. 

THE COURT: Who did you say? 

THE WITNESS: Gene Kleinhandler. 

0 Start over and spell them as you go. 

A I don't think I can spell them. 

THE COURT: I guess it would be K-l-e-i-n-h-a-n-d- 

1-e-r. 

What is the second name? 

THE WITNESS: N al Rothenberg and Larry Amsel. 

Q Do you have any idea how to spell Amsel? 

A A-m-s-e-1. 

Q Do you know whether Mr. Rothenberg had any office 
in the Jewish Defense League? 

A Yes. 

0 What was that? 

A He was National Coordinator for Youth. 

Q Did any of those persons say anything to you? 

A Yes. 
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Who? 


A Neal Rothenberg and Larry Amsel. 

Q What did Neal Rothenberg say to you? First of 

all* when did this 1 r . i, if you recall? 

A I suppose about halfway iri.ng the summer. 

MR. GOLD: Your Honor, may we find out who else 
was present at the time of this alleged conversation? 

THE COURT: who all was present, 

THE WITNESS: Just myself and those three people, 

Q You said about halfway through the summer. 

Can you come any closer than that? 

A (No response) 

Q Can you give us the month, for example? 

A I imagine it was July. 

Q What did Mr. Rothenberg say? First, just where 
did this occur? 

A it occurred outside Caeser's Monticello diner 

and motel in Framingham, more or less in the parking lot. 

Q Out of doers? 


Yes. 


Q What did Mr. Rothenberg say to you? 

A He said that there had been some arrests, that 

I had previously heard about members of the Jewish Defense 
League, that there war. sort of a witch hunt inside the JDL 
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because the police had let it be known that there was an 
informer. I believe they hinted that I was the informer— 

THE COURT: Who hinted this? 

THE WITNESS: The police. 

THE COURT: They said, Rothenberg said thet the 
police had hinted you were the informer. 

THE WITNESS: That's right. 

Q And what happened then? Did he say anything else 
to vou? 

A Yes. He said that certain people inside and outside 
the JDL might possibly be looking for me in order to find 
me and I don't know, I guess to do me bodily harm. 

THE COURT: It isn't a matter of what you guess. 

What did he say? 

THE WITNESS: He said that there were people looking 

for me. 

THE COURT: That's the end of what he said. 

Q Were those his exact words, that they would be 
looking for you? 

A I think so. 

Q Did he specify who they wore? 

A No, he didn't. 

Q Did Mr. Rothenberg say anything el3e to you? 

A He said I should be careful, if I heard anything 
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or saw anything of these people that I should call him if 
I could. He said not to come back to New York until I 
had checked with him. 

Q Okay. he say anything else to you that you 

can recall now? 

A No. He just said to be careful. 

Q What did Larry Ansel say to you, if anything? 

A Larry Amsoi gave me a warning as to the _ 

Q Don’t tell us that he gave you a warning. Tell 
us the words he said to you, in words or substance as nearly 
as you can recall. 

A I shouldn't get caught in a room with these people, 
that I should run. He said ho wouldn't want to get caught 
with those people. 

Q Did he specify who they were? 

A No, he didn't. 

0 Did he say anything else? 

A I don't think so. 

0 What was your state of mind following that en¬ 

counter? 


A i was a little bit confused, and a little bit 


afraid. 


Q Did you subsequently ever receive anything that 
you would define as a personal threat to you from any person 
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thnt you identified with the Jewish Defense League subse¬ 
quent to that time? 

A Not directly as you put it but I called my 
house after that to find out if anyone was looking for me, 
and my mother told me that certain people calling themselves 
friends of mine called up to find out where I was. 

Q Did she say who they were? 

A No. Just friends. 

0 Did you receive anything else that you considered 
a threat? 


Ever? 


20 ! 


A Yes. 

Q Up to the present time. 

A Yes. 

Q Would you like to tell us about that? 

A After I got back from this job. 

MR. GOLD: Your Honor,- may we have the time and 


place please? 


Q Yes. can you tell us approximately when and where 
A (No response) 

Q Or exactly, if you know. 

A I imagine it was the end of August. No, that's 
not correct. I think it was the beginning of August, and 
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lt was in the Jewish Defense League's office in Manhattan. 

MR. GOLD: I'm sorry. I don't know what year we 
are talking about, your Honor. 

THE C O'JR: 1972. 

THE WITNESS: 1972. 

Q The Jewish Defense League's office where? 

A In Manhattan. 

Q What happened? First of all, whom did you see? 

A I went to see Neal Rothenberg about what he had 
previously told me, and while I was up there a certain 
person came up to me — 

Q Who was that person? 

A That was Bobby Fein. 

Q Bobby Fein? 

A That's right. 

0 And what did he my? 

A He more or less said that he hoped I wasn't the 

informer. He told me that he knew I had family and that he 

just hoped for my sake that I was not the informer. 

0 Did he say anything else? 

A Not that I remember. 

TOE COURT: Did you go see Rothenberg? 

TOE WITNESS: Yes. 

THE COURT: What was that conversation? 
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THE COURT: I don't know where this gets us. 

There is nothing about what he was thinking about, or 
motivation, or what effect it had on him at the time that 
he was called before Judge Bauman in the summer of 1973, so 
if the proof stopped here, I just don't know what it will 
do. Do you want to ask him anything more? 

MR. CHEVIGNY: All right, I will continue then. 

BY MR. CHEVIGNY: 

0 You testified before Judge Bauman in June of last 
year, do you recall that testimony? 

A Yes, I do. 

Q At the time that you testified before Judge 
Bauman, did you recal' 1 the events of the summer of 1972? 
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A Not specifically. I guess they were in the 
back of my mind but I wasn't thinking about them speci¬ 
fically at the time of the trial. 

Q Did t' ‘i'luence your decision with relation 

to testifying in June of last year Ln part or in whole? 

A No, I don't think so. 

MR. GOLD: Your Honor, I would think that would 

terminate the inquiry. 

THE COURT: Well, I think it is — what do you 
say, Mr. Chevigny? 

MR. CHEVIGNY: I would like to put him on in 
front of the jury and let the jury decide. I think it is 
a question of fact. He is here. Some of his friends 
are here. I think that these things don't stop. I think 
he should be permitted to testify to it and that the jury 
should bo permitted to decide. 

THE COURT: Well, he has testified that this was 
in the form of an offer of proof as to what he would testify. 
Now, I got to assume that this is the way he would testify, 
no more, no less. 

MR. CHEVIGNY: I'm sure it is. 

THE COURT: And he has said that — let's read 
the last answer. 

(Record read.) 
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MR. CHEVIGNY: Could I try a little more your 

Honor? 

TOE COURT: You can do whatever you wish here. 

Q Do you understand my question? 

A Yes, I do. 

0 Let me take it in two pieces. Did it have any 

influence on you in the slightest in 1973? 

A Well, yes, from what I understood from members 
of the JDL, I understood — well, I guess I was threatened. 

THE COURT: Now wait a minute. What Mr. 
Chevigny is asking — I thought you had covered it, but 
he is asking — well, the focus of this case, as you 
perfectly well know, is on the proceedings before Judge 
Bauman on June 8th and June 27, 1973. 

Now, at that time you were before Judge Bauman. 
Did the events that you have described have any influence 
on your decision not to testify before Judge Bauman? 

A No, they didn't. 

THE COURT: I think we will terminate this. 

Thank you, Mr. Huss. And we will bring back the jury now 
and I will rule that the offered testimony will not be 
pe rmi tted. 

(Witness excused) 

TOE COURT: In view of that, Mr. Chevigny, will 
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you rest? I think you preserved your record. You made 
your motions. The motions have been denied and you have 
advised me that you would offer to have Mr. Huso testify 
on the religious grounds for his objection. I have ruled 
that that would be inadmissible. You r ike this offer of 
proof and I have ruled that that would be inadmissible. 

MR. CHEVIGNY: Thank you, your Honor. I respect¬ 

fully except. 

THE COURT: All right. You except. Will you rest 
then when the jury comes back. 

MR. CHEVIGNY: No, I don't have anything. I 

will rest. 

THE COURT: All right. Now, let’s just talk about 
our scheduling. I just want to see what the lawyers would 
like to do about scheduling. 

MR. CHEVIGNY: I prefer to sum up after lunch. 

THE COURT: That is perfectly agreeable with me 
to have summations and charge after lunch. You can take 

an early lunch so why don't we adjourn now until a quarter 
of 1. 

MR. CHEVIGNY: All right, your Honor. 

THE COURT: Let's bring the jury in. I meant to 
say a quarter of 2. An hour and a half lunch. 

(The jury entered the courtroom.) 
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THE COURT: Ladies and gentlemen, we had a couple 
of legal matters which detained us and that is the reason 
we took a fairly long break. Now I think — well, as I 
understand it, the defendants rest, is that right, Mr. 
Chevrigny? 

MR. CHEVIGNY: Yes, the defense rests, your Honor 

THE COURT: What remains to be done is to have 
the lawyers sum up and then have me deliver my charge on 
the law, and then you will go to your deliberations. I would 
like to take our lunch break earlier. We will take an hour 
and a half for lunch and then resume promptly at quarter to 
2 and be ready at that point to go right into summations. 

So again, please don't discuss the case over lunch. And 
I would like to see the lawyers at 1:30 to go over that 
cne point about the charge we talked about this morning, 
so the lawyers and I will meet at 1:30 and the jury will 
be back at a quarter to 2, please. 

(Recess to 1:30 P.M.) 
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1:45 P.M. 

THE COURT: I have got the supplemental request 
number 5 from the government which looks okay to me as 
far as it goes. Do you have any suggestions? 

NR. CHEVIGNY: I'm sorry, I didn't have access 

to my office but that is what I have. 

THE COURT: That's fine. 

I think this is substantially the same as what you 
put in your original charge. 

MR. CHEVIGNY: Yes. I tailored it to fit the 

crime better than I did before. 

THE COURT: But it still contains the idea of 
specific intent and bad purpose to disobey or disregard 
the law and I will not use that charge. You can get the 
clerk to mark this for identification so your record, is 
preserved. 

MR. CHEVIGNY: All right. 

THE COURT: Maybe both of these requests, you 
get the clerk to mark them for identification. 

Now let me just go through, I think I should 
go through the charges now quickly. And rule on them. 

Government’s request number 1 granted. 

Request number 2 is not granted. I don't see any 
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reason to quote Rule 42(b), ant* I don't see any particular 
utility in giving that summary. 

Request number 3 is not granted. I don't think 
there is any reason to read the community statute. I will 
explain immunity to the extent that I have to. 

Request number 4, I don't see any reason to 
talk about them having to find that the court had juris¬ 
diction. There is no real issue. I will just outline three 
elements, the need to be proved. First, that the court 
gave the particular defendant under consideration certain 
orders directing the defendant to answer questions and 
testify. 

Second,that the defendant disobeyed those orders. 

Third, that the defendant acted wilfully and 
knowingly in so disobeying. Those will be the three elements 
ortlined. 


I will state as a matter of law that Judge 
Pauman's orders were lawful and proper. I will use part of 
request number 4 and other parts I will not use request 
number 5 I will use the government's supplemental request 
number 5. 

Request number 6 I will use part of it and I will 
expand to explain that the other objections were made invalid 
as a matter of law. 
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MR. GOLD: Your Honor, with regard to that, 

I will find it terribly helpful in lining up my summation. 

I take it you are going to leave out the bottom portion 
of that charge. If you remember, I don't want to get into 
it in my summation. 

THE COURT: I won't quote. You mean the quo¬ 

tation pnrt from Smilow? 

MR. GOLD: Yes. 

THE COURT: I wouldn't go into that in my charge. 

Now, request number 7 is granted. 

Request number 8 is granted in substance. Under 
the miscellaneous requests I will discuss presumption of 
innocence. I see no reason to marshal the evidence. I 
will discuss presumption of innocence. The jury's province 
is to determine the facts with the limited issues presented 
here. There is no reason to really go into the jury's 
recollection controlling.t All the evidence is in writing. 
Statements of counsel. I will give an instruction about that 
I will give an instruction about burden of proof and reasons! 
doubt. I will give an instruction about a unanimous verdict 
And about the defense testimony, you didn't present anythingj 
about — well, the defendants didn't testify. Do you 
want an instruction about their right not to testify. 

MR. CHEVIGNY: That would be good, yes. I should 
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have thought of that. 


THE COURT: Okay. 


Now let me go to Mr. Chevigny's — I will certainly-j- 
there are basically three —— well, the defense proposed 
charge about the elements I think is basically correct. 


A listing of the elements, although I will instruct the 
jury that the orders of Judge Bauman were lawful, then the 
joint trial of the defendants, I will give that instruction, 
and as we I will not give the instruction requested about 
intent or wilful, the definition of wilful. I will give 
an instruction about presumption of innocence which is 
substantially the same as — 

MR. GOLD: Your Honor, may I inquire, do you intend 
to use the term moral certainty in your charge on reasonable 

doubL? 


THE COURT: No, I wouldn't use that. I will use 
the standard charge on this in this district. We don't use 
moral certainty. 

Now, I have got to make a note to myself to put 

this in. 

(In the courtroom. Jury present.) 

THE COURT: Mr. Chevigny. 

MR. CHEVIGNY: Thank you, your Honor. 

Ladies and cnntlomen of the jury, this has been 
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a short case, as you know, I am sure we all feel it's been 
rather extraordinary as criminal cases go. The government 
has read into the record the refusals of these defendants 
to answer the questions put to them by the United States 
Attorney and by the Judge in the earlier proceeding that 
was mentioned to you, and I suppose now the question in 
everyone's mind is what is to be said about this. 

I have this to say to you: It is a simple case. 

I don't want to take a lot of your time but the case is 
extraordinary in that what was read to you tells you a 
great deal more about these defendants and what happened 
with relation to their testimony than you would ordinarily 
learn in a criminal case. 

You learned from the government's proof that the 
defendants did refuse to answer, that they refused to 
answer because they felt that it was a violation of their 
religion, because they felt it was a violation of their 
religion to take a reward for betraying other persons in 
their religion. 

You learned that they were subjected to civil 
contempt. That they took their issues up on appeal. That 
they were put in jail for that civil contempt. That they 
suffered a penalty for that. 

You learned that they are both very young men. 
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That Jeffrey Smilow answered that he was 18 years old at 
the time he was asked those questions. 

You learned that from this very record, from the 
words of Judge Bauman, that there is a possible limitless 
penalty for the crime that is charged here. 

I am not going to pretend to you in seme way 
that they answered the questions. I am not going to play 
any tricks with you. The charge will charge you with relatior 
to the law that the defendants, the Judge intends to charge 
you that the orders of Judge Bauman were lawful. It seems to ' 
me the question for you to decide is whether within the 
meaning of the law there was an intent on the part of these 
defendants to show contempt for the court, whether their 

intention is to defy the law within the meaning of the law. j 

. • 

The Judge will charge you that this is a crime 
which requires wilfulness, which requires intent. Wilfulness | 
to show contempt for this court, for the judge or judges 
of the Southern District of New York. 

In light of the fact that the defendants asserted 
that their religion would not permit them to testify against 
another Jew you have to ask yourselves whether that shows 
a wilfulness to show contempt for the court or whether it 
doesn't show a respect for a higher law. 

Finally, I .isk you to do justice genera'ly in this 


SOUTHERN OISTRICT COURT REPORTERS. U S. COL RT HOUSE 
FOLEY .OUARE NEW YORK NY. CO 7 4S«0 








10 ' 


case. Consider the fact that the defendants have teen found 
guilty already of civil contempt, that they have already 
suffered for this crime. Consider that when you make your 


decision. 


I ask you to take theii age into account but 


to consider in particular, in light of the charges that the 
Judge is going to give you, whether you can really say beyon 
a reasonable doubt that the defendants wilfully, within the 
meaning of the law, committed a contempt cfthis court. 

THE COURT: Mr. Gold? 

MR.* GOLD: Ladies and gentlemen, the evidence of 

the guilt of each of these defendants is overwhelming. They 
are absolutely inescapable. 

In a few minutes his Hohor is going to give you 
detailed instructions on the law and accordingly the only 
remaining issue in this case is whether or not you are going 

to apply the law as he gives it to you to the facts already 
before you. 

I submit that if you ro that, you really have 
no choice but to return a verdict of guilt against each of 
these defendants. 

As his Honor will shortly instruct you, in order 
to prove its case, the government has to prove three things: 

First, we must show that the court. Judge Bauman, 
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gave each of these defend. iu- an oi ?r or a command. The 
evidence shows that Judge Bauman precisely that in the 
course of the fire bombing trial. The evidence shows that 
he did so not once but repeatedly, time and time again 
in the clearest conceivable way. 

I expect that his Honor will shortly charge you 
that Judge Bauman s orders were lawful and proper in every 
respect. 

Second, we must also show that the defendants 
disobeyed those orders. What is the proof of that? You 
have heard the evidence this morning that each of these 
defendants refused to answer when ordered to do so time and 
time and time again. 

The evidence is that they refused to obey those 
orders with complete awareness of what they were doing 
with a complete understanding of the extent of those orders. 

Finally, the government has tc show that the 
defendants acted wilfully and knowingly in refusing to 
obey Judge Bauman's orders. 

Is there really any question at all that the 
defendants understood what Judge Bauman's orders were? Is 
there really any question that understanding those orders, 
they nonetheless refused to obey? 

Reading from Government's Exhibit 3 in evidence. 
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you will recall that on June 27, 1973, both defendants 
were recalled to testify as government witnesses. 

In the course of that proceeding. Judge Bauman 
told Mr. Hues the following: 

"Before this goes any further, Mr, Huss,I want 
to tell you something. I explained the last time that your 
failure to answer questions when I have ordered you to 
answer constituted contempt of court. I told you that my 
having committed you for civil contempt does not preclude 
the bringing of charges of criminal contempt against you. 

I again want to advise you of that, and I want 
to make other things abundantly clear to you, Mr. Huss." 

You will recall that at that point he explained 
how he was going to urge the United States Attorney to 
commence a criminal prosecution for criminal contempt of 
court. 

I* 

What was Mr. Huss' response to that? Mr. Huss said 
"I understand,your Honor." 

Thereafter Mr. Huss refused to answer seven more 
times. Each time Judge Bauman ordered him to do so. Then 
Judge Bauman said '>1 want to again advise you that your 
refusal to answer these questions over my order constitutes 
in my view criminal contempt of court. I want you to have 
this in mind. I now older you to answer. Mr. Huss' response 
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"Fame declination." What about Mr. Smilow? He was also 
recalled to testify on June 27th. He told Judge Bauman 
that he would refuse to answer every question put to him 
as he had on June 8th the previous occasion when he testified. 

Judge Bauman told Mr. Smilow, for now I believe 
and I advise you, sir, that your failure to answer questions 
which you are now looking at, at the last session at which 
you were called upon to testify constitutes criminal contempt 
of court and that tne punishment for criminal contempt is 
without limit. Is that clear? 

DEFENDANT SMILOW: "Yes." 

The court then asked Mr. Smilow if he was present 
in the courtroom when the judge advised Mr. Huss about vh at 
was going to happen to him if he continued to refuse to 
testify. 

Mr. Smilow responded "Yes. I was in the courtroom. 

"Bauman: You heard the entire situation. All the 
questions and everything I said to Mr. Huss? 

"Smilow: Yes." 

The overwhelming evidence is that Judge Bauman 
warned both defendants of the consequences if they persisted 
in their refusal to disobey his order. 

He told them over and over and over again that 
if they refused to testify, they would be prosecuted for 
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criminal contempt. 

I submit that the evidence clearly shows that 
both defendants were in full awareness of Judge Bauman '3 
admonitions. They understood everything he said. Nonetheless 
they literally chose to be found in contempt. They 
literally subjected themselves to their prosecution. 

As I have already said,the evidence in this 
case is absolutely overwhelming. It is just staggering. 

And 1 want to talk to you for a minute about something which 
might be of concern to you now and that is this: Why are 

we here? Ladies and gentlemen, the answer to that question 
is simple, straightforward, and I submit that it is something] 
that we caiall take great pride in, and it is this: under 
our system of justice, every person in this country, no matte 
what crime he may have committed,no matter what crime he 
may be charged with having committed, no matter how over¬ 
whelming the evidence of his guilt, that person is entitled 
to say to the government, "You prove it." 1 submit to you 
ladies and gentlemen that is precisely what we have done here 
today. The defendants have in effect challenged the government! 
to prove their guilt beyond a reasonable doubt. It is a 
challenge which we accept without hesitation. It is a challemj 
I submit to you that we have met with overwhelming proof. 

I urge you please don't, hold it against these defendants for 
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having put the government to its proof. That was their 
absolute right. 

Now Mr. Chevigny didn't have too much to say about 
the evidence in this case. That is understandable. We 
all find it difficult to make value judgments about other 
human beings, but as his Honor told you at the beginning 
of the case, and as I expect he will tell you in a few 
minutes, sympathy has absolutely no place whatever in 
a court of law. if it did, if sympathy were given decisive 
weight in a criminal case, the sympathetic defendant would 
always go free no matter how terrible the crime he committed, 
no matter how overwhelming was the proof of his guilt. Your 
job is to weigh the evidence dispassionately and thoroughly 
to both sides. And I submit that if you do that in this 
case, in accordance with the instructions which Judge Friesa 
will give you in a few minutes, you will find that the evidenc 
overwhelmingly establishes a violation of federal law. But 
I irge you to consider something else. 

The laws of this country are not self-constituting. 
In a very real and immediate sense our laws, although enacted 
by Congress, are not enforced until a court of law and a 
jury see to it that they are enforced. 

As the jurors in this: case, that is your re¬ 
sponsibility. Indeed, it is your absolute sworn duty to do ju 
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that. I trust that your collective judgment;will be to 
uphold and enforce the law by returning verdicts of guilty 
against each of these defendants and by doing that you 
will reaffirm what hopefully each of us believes, namely, 
that no man, no matter who he is, car. place himself above 
the law. Thank you. 

(At the bench.) 

THE COURT: I was a little taken aback by your 
comment about the civil contempt penalty. The government 
does not — I don't think there is anything in the record 
to show any amount of jail. Were they in jail? 

MR. GOLD: My understanding is that they were 
remanded. I don't know how many days in fact they spent in 
custody. I tried to cut that out but I didn't want to make 
an objection because I thought it would hs prejudicial. 

TOE COURT: The thinking is, I know Judge Bauman 
ordered them remanded but then there were the appeals, 
and I don't know whether they were out on bail pending that 
appeal. I would like to know the facts. 

MR. CHEVIGNY: I don't know how many days they did 
Do you want me to find out? 

TOE COURT: Yes. I would appreciate that. 

(Pause) 

MR. CHEVIGN' 1 '': Huss was in 26 days and Smilow was 
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in 21 days. 

THE COURT: All right. I aim not going to —— 

I will have to instruct the jury that they cannot consider 
that but anyway I won't go into any facts that are not 
in the record. All right. I will go ahead with my charge. 

MR. CHEVIGNY: Your Honor, would this be a good 
time to mark these exhibits or shouldwe do that after you 
charge? 


THE COURT: Afterwards. 
(In open court.) 

(Two marshals sworn.) 
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UNITED STATES OF AMERICA 


RICHARD HUSS and JEFFREY H. SMILOW, 


73 Cr. Ms. 25 
73 Cr. Ms. 24 


Defendants. 


July 16, 1974 


(T. P. GRIESA, DJ) 


CHARGE OF THE COURT 


THE COURT: Let me first thank"the lawyers 

for both sides for their courtesy and cooperation 
and their efficiency, and let me thank you ladies 
and yentlemen of the jury for your attention. 

We had a long questioning session yesterday, 
but the proof has been short. In any event, whether 
a case is long or short, it is worthy of the most 
serious consideration in a criminal matter and I know 
that you have given it your most earnest consideration 
and you will continue to do so until your responsi¬ 
bilities are discharged. 

A case, whether it is short or long , or whether 
it is a regular criminal case or a criminal contempt 
proceeding, whatever the nature, a criminal matter 
is inevitably important. It is important to the 
government, to the community, to have the criminal 


laws of this community enforced, and to have lawful 
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orders of a court of law carried out. 

At the same time, this criminal case is im¬ 
portant to these defendants because they are charged 
with a serious crime that inevitably makes the case 
important to them. All this is obvious but needs to 
be said so that you know emphatically that your re¬ 
sponsibility here is one of great importance to be 
carried out properly. 

Now we are at this stage in the trial, the 
final stage in the trial where you as the jury and 
I as the court carry out our final functions. 

As I said at the outset, you as the jurors must 
not act in this courtroom on this case with any 
form of bias or prejudice or emotion either for the 
government or against the government, or for the 
defendants or against the defendants. 

Any bias or personal feeling, inflamed feeling, 
or sympathy has no place in a court of law in this 
kind of a case. 

As I said this morning, but will repeat, the 
case must be decided on the basis of the evidence 
and the rules of law. If ydu or I were to disregard 
the evidence and the rules of law and were to make 


southern district court reporters h s poiirtmoiise 









up our minds on the basis of emotion, then we need 
not have court proceedings. 

Nov;, my final function an the judge or the 
court is to instruct as to the law. It is your duty 
and responsibility to accept my instructions on the 
law whether you may like them or agree with them, or 
otherwise. Your function as the jury is to take the 
law as I give it to you and apply it to the evidence, 
and then render your verdicts. 

As you know, the evidence in this case consists 
solely of the transcripts of the proceedings before 
Judge Bauman in addition to the brief stipulation 
as to the authenticity of these transcripts. 

You heard the transcripts read to you. They are 
documentary exhibits in the case and they will be 
available for you to peruse during your deliberations 
to the extent you feel you need to do so. But 
basically, those transcripts are the evidence, and 
that's what you need to apply the law to and render 
your verdicts. 

Although these two defendants have been tried 
together for convenience, you must consider the case 

of each defendant separately and individually. That 

. . ■ 
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is, you must consider separately whether the govern¬ 
ment's evidence is sufficient to convict the defend¬ 
ant Iluss, and then you must consider whether the 
government's evidence is sufficient to convict the 
defendant Smilow. And then render your separate 
verdicts on each defendant. 

Anything that the lawyers either for the govern¬ 
ment or for the defendants have said during the trial, 
during the opening statements, or during summations, 
any tiling they have said with regard to the evidence 
or with regard to their view of the evidence, is not to be 
substituted for the actual evidence. The statements 
of counsel are not in and of themselves evidence. 

They make, in the case of the government, an 
opening statement, and in the case of both sides 
they have made summations to tell you their arguments 
about what the evidence has or has not proved and 
about the significance of that evidence. But the 
actual evidence is what I have told you it is, and 
neither the lawyers' statements nor, indeed, anything 
I say actually is a substitute for the real evidence. 

The government has the burden of proving the 
charges against each defendant beyond a reasonable- 
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doubt. A defendant in this case, as in any criminal 
case, is not required to prove his innocence. On the 
contrary, the defendants in th’s case, as in any 
criminal case, are presumed at the outset to be in¬ 
nocent of the accusations against them. The pre¬ 
sumption of innocence is in the defendant's favor 
at the start of the trial. It is in the defendant's 
favor as I instruct you now, and the presumption of 
innocence remains in favor of each defendant duriny 
tin.* course of your deliberations in the jury room. 

# 

That presumption of innocence is removed only 
if and when you are satisfied that the government 
lias sustained its proof, its burden of proving the 
guilt of each defendant beyond a reasonable doubt. 

What do we mean by "reasonable doubt"? These 
are words that are almost self-defining but a little 
explanation may help. 

A reasonable doubt is a doubt founded in reason. 
The key word is "reason" arising from the evidence 
or the lack of evidence. It is a doubt which a 
reasonable thinking person has after carefully weigh¬ 
ing all the evidence. It is a doubt which would 

appeal to common sense or experience. 

•• w 
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But let me say some things which "a reasonable 
doubt" is not. A reasonable doubt is not caprice or 
whim. It is not just speculation, conjecture, sus¬ 
picion. A reasonable doubt is not an excuse to 
avoid the performance of an unpleasant duty. 

Now, if, after a fair and impartial consideration 
of all the evidence you can say that you are not 
satisfied as to the yuilt. of a defendant, if you have 
such a doubt as would cause you as prudent persons 
to hesitate before acting in some matter of importance 
to yourselves in your own lives, then you can say 
that you have a reasonable doubt, and in that cir¬ 
cumstance it is your duty to acquit the particular 
defendant whom you are considering. 

On the other hand, if, after this impartial, 
and fair consideration of all the evidence, you can 
say that you do have an abiding conviction of the 
defendant's guilt, the particular defendant you are 
considering, such a conviction or persuasion as 
you would be willing to act upon in important matters 
in your own lives, then you can say you have no 
reasonable doubt, and under these circumstances it 
is your duty to convict the particular defendant you 
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are considering. 

One final word on this subject is this: proof 
beyond a reasonabt doubt doesn't mean proof to an 
absolute certainty beyond all possible doubt. If 
that were the rule, few persons, however guilty, 
would ever be convicted. It is almost impossible for 
a person to be absolutely convinced of any contro¬ 
verted fact unless it is in the realm of mathematics, 
perhaps. So the law of a criminal case is that it 
is sufficient if the guilt of a defendant is es¬ 
tablished beyond a reasonable doubt, not beyond all 
possible doubt. 

Now, let me read to you the brief statutory 
provision with which we are concerned. In this case 
each of the defendants, Richard Huss and Jeffrey 
Smilow, is charged with criminal contempt of court 
for their allegedly willful refusal to obey orders 
of Judge Bauman of this court to testify at a criminal 
trial. 

The statute upon which this charge of criminal 
contempt is based is contained in Title 18 United 
States Code, Section 401, which provides in part as 
follows: 
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"A co Tt of the United States shall have power 
to punish at its discretion such contempt of its 
authority as disobedience or resistance to its law¬ 
ful writ, process, order, rule, decree, or command." 

That is the statute which is beiny applied in 
this case. It is further the law that in this type 
of criminal contempt case the trial is to a jury. 

bow let me outline to you the three elements 
which you must find the government has proved beyond 
<• reasonable doubt as to each defendant before you 
can convict that defendant. In other words, in 
order to convict either the defendant Huss or the 
defendant Smilow, you must find as to each one that 
the government has proved beyond a reasonable doubt 
these three elements. 

First, that the court, namely Judge Bauman, 
gave the particular defendant certain orders directing 
that defendant to answer questions and testify. 

Second, that the defendant disobeyed those 
orders. 

Third, that the defendant acted willfully, and 
knowingly in disobeying the court orders. 

Concerning the first element relating to the 

«. • 
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givincj of orders by Judge Bauman, I instruct you 
that if you find from the evidence that Judge Bauman 
gave the orders, I instruct you as a matter of law 
that those orders were lawful and proper in every 
respect. 

I instruct you that those orders, if you find 
that they were given, didn't violate any constitu¬ 
tional or other legal rights of either of these 
defendants. 

I have told you, in connection with describing 
the elements which you must find proved in crcior to 
convict, that you must find that the particular 
defendant you are considering disobeyed Judge Bauman's 
orders and did so willfully and knowingly. 

Now, what is meant by "willfully and knowingly"? 
Let's bring it down to the specifics of this case 
rather than talking in the abstract. I instruct you 
that if you find beyond a reasonable doubt that the 
defendant that you are considering understood Judge 
Bauman's orders and consciously refused to obey 
those orders, that defendant's conduct was willful 
and knowing. 

Now, you will recall that both the defendant 
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2 

Iluss and the defendant Smilow, during the first part of 

1 

their questioning by Judge Bauman, according to the 


evidence in the transcript, asserted their Constitutional 

■ 

5 

privilege against testifying in ways that might incriminate 

1 

themselves. 

■ 7 

You will also recall that Judge Bauman granted both 

8 

Iluss anu Smilow immunity from prosecution, and both Iluss 

■ 

and Smilow stated that they understood that they had re¬ 

1 10 

ceived immunity. 

11 

After being granted immunity, neither Iluss nor Smilow 

1 12 

raised the self-incriinmation problem again. 

■ 13 

In any event, I instruct you that the privilege 

14 

against self-incrimination was not a valid reason for 

V 15 

refusing to testify before Judge Bauman after the judge 

1 16 

had granted them immunity. 

17 

T‘ie privilege against self-incrimination is not a 

1 13 

defense in this criminal contempt case as to either of the 

■ 19 

defendants. 

20 

The invoking of the privilege in the earlier pro¬ 

1 21 

ceeding is no defense here. I don’t understand it is even 

■ 22 

claimed to be, but lest there be any confusion, I want to 

23 

make that clear. 

■ 24 

IJow, you will also recall that both Iluss and Smilow 

■ 25 

asserted before Judge Bauman that they should net be re¬ 


quired to testify bee...use of what they said were certain 


1 

SOUTHERN OISTR'CT COUNT REPORTERS, U.S. COURTHOUSE 


Y NEW YORK N Y CC 7 4a60 














■ H ■ 



1 




1 

11 

| 

i 

2 

rules of Jewish religious law. 


3 

You will recall references to that in the transcripts 

1 

4 

and you will recall references to that in the defense' 

1 

5 

summation just now. 


6 

Now, Judge baiunan advised both Iluss and Smilow that 

1 

7 

this religious objection was not in fact a valid ground 

| 

8 

for refusing to testify. 


9 

I instruct you now, as a matter of law, that the 

fl 

10 

religious objection war. not a valid ground for refusing to 

1 

11 

testify. 

■ 

12 

I further instruct you that the religious objection 

1 

13 

is in no v/uy c defense to the present criminal contempt 

I 

14 

Cel SCi • 

■ 

15 

With all respect to defense counsel, I must instruct 

I 

16 

you tnat you are not entitled to consider, in your delib- 

1 

17 

erations, the religious objection or the obedience to ~ 

■ 

18 

1 

higher law. You are not allowed to consider that on the 

1 

19 

question of whether either of these defendants is guilty 

1 

20 

of criminal contempt. That religious objection is not a 

■ 

21 

valid defense here nor was it a valid ground for refusing 

■ 

22 

to testify in the proceedings before Judge Bauman. 

I 

23 

Our law, for obvious reasons, simply does not and 

a 

24 

cannot recognize the right of a member of any religious 

1 

25 

faith, whether it is Jewish, or Presbyterian, or Catholic, 

1 
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or what, to refuse to testify in a criminal proceeding 
against another member of that faith, for an alleged 
religious reason. 

You v/ill further recall that Smilow, when he was 
asked to testify, asserted certain additional grounds 
for his refusal to testify. I think you will recall that 
he stated that he was being subjected to double jeopardy 
and that certain evidence had been unlawfully obtained by 
the government which gave information concerning him. 

These wore points of law which Smilow and his attorney 
related at that time to Judge Bauman. 

Now, Judge Bauman held that none of these grounds 
asserted by Smilow constituted valid reasons for his 
refusal to testify, and none of these grounds presents 
any valid defense to the present criminal contempt >'u ■■a. 

Let me summarize. A witness called in a court of law 
w.»nnot refuse to obey a court order to testify because of 
certain personal religious reasons, as to any legal matter 
such as double jeopardy, and so forth. A witness cannot 
make his own private determinations. You can submit these 
arguments, as well as any asserted religious argument, or 
any argument whatever, to the court. He has a right to go 
to an appellate court beyond Judge Bauman, as occurred in 
this case, but once the courts have ruled against those 

9 
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arguments, that witness is required to obey the court's 
order. He cannot simply go by his own private determina¬ 
tions and convictions. 

Let me return to the element we discussed earlier. 

When I told you that the government must prove that the 
defendants refused to obey the orders of Judge Bauman 
knowingly and wilfully, the elements of knowingly and 
wilfully, I say, again, that the only issue here on that 
point is whether the particular defendant understood Judge 
Bauman’s order and whether or not defendant consciously 
refused to obey those orders. 

Jow, as I said earlier, the government has the burden 
of proving the case. In this instance, as in any criminal 
case, the government has the burden of proving the case. 

The government contends that iL has done so by 
introducing the authentic transcripts of the hearing. 

I should remind you here, as in every criminal case, 
that the defense doesn't have to prove its case. The so^e 
burden is on the government, which contends it has done so, 
but the defense does not have to put in any evidence. 

The defendants do not have to testify. Indeed, they 
have a Constitional right in this proceeding not to testify. 
They are the defendants here, lluss and Smilow are the 
uefendants in this trial as distinguished from the 
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defendants in the earlier trial. 

As to this trial in this court, the government has 
the sole burden of proof. The defendants are not required 
to testify and you are not permitted to draw an inference 
in this trial simply from their failure to testify. The 
government doesn't even ask or suggest that such an in¬ 
ference be drawn. 

The government contends that its proof is fully 
shouldered, f .e burden of proof is fully shouldered by 
the introduction into evidence of the transcripts. 

New, a few remaining points need to be covered. 

Under your oath as jurors you cannot allow a consideration 
of the particular punishment or speculation about punish¬ 
ment or sentence to enter into your deliberations or to 
influence you in any way. The duty of imposing sentence, 
in the event there is a conviction by the jury, rests 
exclusively on the court. Your function as jurors is to 
weigh the evidence in the case and to determine the guilt 
or innocence of the defendants solely upon the basis of the 
evidence and the law. 

I think you will recall both from the transcript and 
the summations reference to unlimited punishment, or some¬ 
thing of that kind, in a criminal contempt proceeding. 
Unless there will be any confusion in your mind, I think ! 
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should say this as long as the point has come up: the 
statute does not itself specify a particular term of 
years, or a particular range, and that j.s what Judge 
Bauman was talking about when he made the reference he 
did. And the particular sentence to be imposed in the 
event of a guilty verdict would be up to me. But lest 
there is any confusion about the term "unlimited punish¬ 
ment," I can state categorically that there would be or 
could be nothing, in jality, which would involve unlimi¬ 
ted punishment, and as in any case, the court takes into 
account the nature of the conviction, the nature of the 
crime, and imposes a punishment commensurate with that. 

As long as the point has come up, I think that should 
be cleared up lest there be any confusion. 

Reference has also been made to the possible argument 
that the defendants have already suffered a penalty by 
virtue of being incarcerated for the civil contempt. I 
think it's already been explained to you, but I will reit¬ 


erate it. 


In the course of a trial, when a judge is faced with 
a witness who refused to testify, the first thing the 
judge may do is to hold him in civil contempt and put 
him in jail to try to get him to testify. The judge is 
interested at that point in getting the trial going and 
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making sure the witnesses do their uut.y, and that's what's 
called a civil contempt proceeding, and the way for the 
witness to get out of jail at that point is to agree to 
testify, and the judge is trying to got him to testify by 
using punishment of that kind. 

Now, a criminal contempt proceeding is of a 
completely different nature. The fact that there was a 
civil contempt proceeding is a completely irrelevant 
situation. It doesn't substitute for or prevent, or make 
unncssary a criminal contempt proceeding, and if, in a 
given case, an attempt to obtain testimony fails, if the 
civil contempt proceedings fail, then the courts are free, 
and under certain circumstances are obligated to go ahead 
with a criminal contempt proceeding which constitutes or 
provides for a punishment for the hr akdown of the entire 
proceedings. 

So, in summary, you as juro s are not permitted 
in any way to consider that the ciixl contempt proceeding 
make unnessary or invalida*, or affects this criminal 
contempt proceeding in any way. This is an independent 
proceeding, and you cannot consider that it is nullified 
or made unnessary in any way by the prior contempt pro¬ 
ceeding. Your focus has to be on what’s before you in 
this court in this criminal contempt proceeding. 
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Now, finally, if you have, after your delibera¬ 
tions, a reasonable doubt about the guilt of either of the 
defendants, you should not hesitate for any reason to find 
a verdict of acquittal as to that defendant. 

On the other hand, if you should find that the 
government has net its responsibility of proving a de¬ 
fendant's guilt beyond a reasonable doubt, you should not 
hesitate because of sympathy or any other reason to render 
a verdict of guilty as to that defendant. 

Now, when you retire to the jury room in a few 
minutes, I am certain that you will treat each other with 
consideration and with respect. If there are any differ¬ 
ences of opinion which arise, I am certain that your 
discussions will be reasonable, calm, and carried out with 
dignity. 


You are each entitled to your own opinion, and 
no juror should acquiesce in a verdict that is against his 
own personal particular judgment. 

on the other hand, no one should enter a jury 
room with such pride in his own opinion that he refuses 
to change his mind no matter how intelligent is the 
argument of his fellow jurors. Discussion and deliberation 
are the basic elements of the democratic jury process, so 
if you have differences, take them and talk them out. Each 
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2 

of you should decide the case for himself or for herself. 



After thoroughly reviewing the evidence and 


I* 

frankly discussing it with your fellow jurors with an open 


5 

■ 

minu and with a desire to reach a verdict, then and only 


1 1 6 

then should each of you, individually, should decide the 


If 

case for himself or for herself. If you do that, you will 


8 

■ 

bo acting in the true democratic tradition of our American 


1 9 

jury system. 


1 

There are twelve of you on the jury. The 


11 

fl 

alternates will be excused in a moment with the thanks of 


: ■ 12 

the court before the jury retires. 


: 1 13 

Any verdict of the jury, guilty or not guilty 


14 

■ 

as to either one or both of the defendants, must be a 


■ 15 

unanimous verdict of all twelve jurors and must, of course. 


II 

represent the honest conclusion of each of the twelve. 


17 

H 

If you have any communications for the court. 


; • 18 

they should be submitted in writing through your foreman. 


! g 19 

Juror No. 1 will be the foreman unless for some reason 


20 

m 

siie declines to act, and then the jury will elect someone 


j • 21 

else as the foreman. hut if Juror No. 1 is willing to act 


1 B 22 

as foreman, she will do so. 


23 

; | 

After your deliberations have been concluded. 


i ® 24 

and when you are ready to announce a verdict, your foreman 


1 25 

should send a note to the court saying that you have a 

•• • 


i 1 _ 
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verdict and are ready to announce it. 

There will be two marshals stationed outside 
your jury room, and they will convey any messages that 
you have. 

When you send your note saying that you have a 
verdict, please don't say what the verdict is. The verdict 
should be announced in open court when we all gather and 
at that time you will need to announce your verdict of 
guilty or not guilty as to the defendant Huss, and then 
guilty or not guilty as to the defendant Smilow.* 

This concludes my charge. I would like to have 
you hold your places for a moment and I will give the 
lawyers an opportunity back in the robing room to tell me 
if there are any mistakes or anything to be corrected or 
added to the charge. I think it will just take a moment, 
and I think you could hold your places and give us that 
time to ao that. 

(In the robing room.) 

THE COURT: All right. The government? 

MU. GOLD: We have nothing, your Honor. 

THE COURT: Mr. Chevigny? 

MR. CHEVIGNY: I have no requests for additions. 

I have some exceptions but they could be taken 
after you send the jury out. 
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THE COURT: On basically the same grounds you 
made before? 

MU. CHEVIGNY: Yes; on wilfullness, and I would 
except to your 1 s Honor's charge with relation to the tact 
that you in effect stated that you would not give them an 
unlimited sentence. I would except to those two portions 
of the charge. 

THE COURT: All right. Those arc; overruled. 

(In the courtroom.) 

THE COURT: There is no correction or additional 
charge chat I will make. 

And as to the alternates, you will be excused 
now. The jury can only deliberate as a jury of twelve. 

The clerk will tell you where to report. 

Alternates, even in a short case, are a necessary 
insurance policy, so we chunk you both very much, and the 
jury can now retire to deliberate. 

(Two alternate jurors discharged.) 

(The jury loft the courtroom at 2:35 PM.) 
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(Time noted* 3:30 P.M. 

(In the robing room.) 

TOE COURT: I have a note. Received at 3:24 P.M. 

The jury are ready with the verdict so we will call the jury 
back in and take the verdict. 

(In open court. Jury present.) 

THE COURT: Have you agreed upon a verdict? 

THE FOREMAN: Yes, we have. 

THE COURT: How do you find the defendant Huss? 

TOE FOREMAN: We the ijufcy find Mr. Huss guilty. 

THE COURT: How do you find fc- the defendant Smilo\ 

THE FOREMAN: We the jury find Mr. Smilow guilty. 

THE COURT: Do the defendants wish the jury polled: 

MR. CHEVIGNY: No, your Honor. 

THE COURT: That concludes the proceedings with th< 
jury. I thank you again. As I stated before I thank you 
for your attention and for your service and you have dis¬ 
charged your responsibilities well as good citizens and 
jurors. We thank you very much. I would suggest this: the 
jurors now, following their discharge from the case, are 
obviously free to speak to anyone they wish to speak to, 
whether it be attorneys, or the partiss or ahyone, or the 
press. But I would counsel you not to do so. I think that 
the jury’s deliberations in a criminal case can well be 
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considered something made in confidence and I would advise 
and counsel you to keep your own counsel and not to discuss 
your deliberations with anyone whether it is an attorney, 
a defendant, family members of the defendants, friends of 
the defendants or people from the press. And certainly no on« 
has a right to approach you or press you in any way. So 
with those instructions, again with my thanks, you are dis¬ 
charged. 

And I would ask everybody in this courtroom to 
hold their places until the jury is off the floor. 

(The jury was discharged.) 

MR. GOLDi Your Honor, at this time I have an 
application on behalf of the government. We would move pur¬ 
suant to Title 18, United States Code, Section 3148 to have 
these defendants remanded on all three grounds specified 
in the statute. 

First with regard to risk of flight. I think that 
risk is obvious in this case. It is my understanding that at 
least one of the defendants in the underlying fire bombing 
case has already fled. In light of the fact that these de¬ 
fendants are now convicted face unlimited punishment I don’t 

think I need to say anything further about risk of flight* 
with re^ar-d to the defendant. , ;;Mvi G 

THE COURT: The term unlimited punishment is an 
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unfortunate term. Nobody faces unlimited punishment. 

MR. GOLD: Punishment in the discretion of the 

court. 

THE COURT: Okay. 

MR. GOLD: With regard to the second element, 

danger to the community, evidence that was not presented 
in this court today which now I would like to bring to the 
court's attention is that Mr. Smilow in fact has pleaded 
guilty to arson arising out of the events of January 26th, 
1972. 

THE COURT: In what court and when was that? 

MR. GOLD: That was in the New York State Supretie 
Court on November 27 , 1972, before the Hon. Harry B. Frank. 
THE COURT: Let me get that. 

MR. GOID: I have a copy. 

THE COURT: What is the date please? 

MR. GOLD: November 27, 1972. I have a copy of 

those minutes if your Honor would like me to hand them up. 

x> 

THE COURT: Judge Frank? 

MR. GOLD: Yes, sir. 

THE COURT: What happened as a result of that 
guilty plea? 

MR. GOLD: January 8th it was set for sentence 

and I do not believe that a jail sentence was handed out. 
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THE CcXJRT: All right. What else do you have? 

GOLD: Mr. Huss as we know has refused to 
testify aoouv the events leading up to and following the 
fire bombing. Consequently I would submit that with regard 
to his representing a danger to the community, that danger 
does in fact exist with respect to him as well. 

Thirdly, in light of the extensive leg&l treatment 
that the Second Circuit has already given the issue 3 in thij 
case, and in addition, your Honor has already filed a rather 
extensive opinion regarding the legal issues in this case, 

I don't believe there now exists any serious appellate 
issue. And consequently I think the statute is clear that 
under these circumstances the defendants should be remanded 
at this time. 

THE COURT: I vrould like to consider that in con- 
juriction with the sentence date. Mr. Chevigny, I hate 
to even suggest it but I guess I will, would you give any 
consideration to an immediate sentence or sentence within 
the next week or so without waiting the usual six weeks for 
a pre-sentence report? Is there anything about the particula r 
circumstances of this case that you or Mr. Gold might feel 
would make a regular pre-sentence report unnecessary? I 
don't know. I just wanted your comments. 

MR. CHfViGNTt I chink it would influence your Hono:: 
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favorably. 

THE COURT: All right. Then there is no question 
that we will certainly await the normal pre-sentence report. 
That means that there cannot be sentencing until early 
September. 

MR. CHEVIGNY: Yes, your Honor. 

I would like to be heard with relation to the 
remand issue. 

IHE COURT: Certainly. All right. Let's get 
our schedule fixed. I would then fix the sentence for 
1 o'clock on Wednesday, September 11th, and that will be 
in room 1505, and the- pre-sentence reports are in order. 

All right, let me hear you on the application 
for a remand. 

MR. CHEVIGNY: Yes. The bail in this case has been 

extremely large, your Honor. It is $50,000. 

THE COURT: Who set the bail? 

MR. CHEVIGNY: Judge Bauman, I believe. 

MR. GOLD: I believe that's correct, your Honor. 

MR. CHEVIGNY: It is enormous. For these defendants 
it's been an enormous burden for their families. I think 
there is an absolute assurance of their return. They have 
various ties in the community. Their families are here. 

Their families have supported them personally although not 
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their beliefs and what occurred here of course. Mr. Smilow 
is in school. 

THE COURT; Let's take each man one at a time. 

Mr. Huss, how old is Mr. Huss now? 

MR. CHEVIGNY: He's 18 new. He was 16 at the time, 
your Honor. 

THE COURT; He's 18 now. And is he in school now? 
MR. CHEVIGNY; He is not in school this r.ummer. 

He is working for his father but proposes to go to school 
in the fall. Of course if he is serving -- 

THE COURT; He finished his school year? 

MR. CHEVIGNY; He finished his school year and is 

out. 

THE COURT; What school? Where and what? 

DEFENDANT HUSS: Your Honor, I graduated from high 
school in '73 and before the summer for six months before 
that I went to night college at Staten Island Community 
College, f am presently preparing an application for New 
York University. 

THE COURT: Were you in school fulltime lart year, 
the '73-'74 year? 

DEFENDANT HUSS: No, I wasn't. Partime. 

TOE COURT: you were partime at what, Staten Island? 
DEFENDANT HUSS: Community College. Your Honor, 
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2 

during the day I was fulltime employed. 

3 

THE COURT: Who did you work for during the day? 

4 

DEFENDANT HUSS: My father. 

5 

THE COURT: What business did your father have? 

6 

DEFENDANT HUSS: Huss Furniture Company. 

7 

THE COURT: Where is that located? 

8 

DEFENDANT HUSS: In Staten Island. 

9 

THE COURT: You live with your mother and father? 

10 

DEFENDANT HUSS: Until recently, yes. 

11 

THE COURT: Where do you now live? 

12 

DEFENDANT HUSS: I live with my father. 

13 

THE COURT: Is your mother deceased or what? 

14 

DEFENDANT HUSS: No. They are separated. 

15 

THE COURT: Is your mother living in New York City 

16 

still? 

17 

DEFENDANT HUSS: In Staten Island; yes, sir. 

18 

THE COURT: Are you still in touch with your 

19 

mother? 

20 

DEFENDANT HUSS: No. 

21 

THE COURT: Do you have brothers and sisters ? 

22 

DEFENDANT HUSS: Yes, I do. 

23 

THE COURT: Tell me about them. 

24 

DEFENDANT HUSS: I have a brother who is 15. He 

25 

will be 16 on September 11th. I have a sister that's 10 or 
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11. She is 11. Your Honor, during this time 1 am also 

parttime employed for a commercial photographer on Staten 
Island. 

THE COURT: What is the name of the photographer? 
DEFENDANT HUSS: His name is Jeffrey Klementa. 

THE COURT: Is there any other information about 
Mr. Huss that you want to present, Mr. Chevigny or Mr. 

Huss that you wish to present? 

MR. CHEVIGNY: I would like to say more about 
the other issue raised— 

TOE COURT: I will tell you what would help me, 
if I could get the facts from Mr. Smilow and his residence. 

MR. CHEVIGNY: Tell him where you live and 
what you are doing. 

THE COURT: I live in Brc 1 . tyn with my parents. 

MR. CHEVIGNY: What is the address? 

DEFENDANT SMILCW: At 1050,54th Street in Brooklyn. 
And I am presently attending f'ity College. 

BY THE COURT: 

Q (To defendant Smilow) And do you have brothers 
and sisters? 

A I have two brothers and no sisters. 

Q How old are your brothers? 

A My oldest brother is 27. And he is going to school 
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now. 

Q Your other brother? 

A My other brother la 26 and works by my father. 

Q What business is your father in? 

A We have a shirt factory. 

Q What is the name of that factory? 

A L & L Shirt Company. 

0 Can you speak a little loud^ ? 

A L & L Shirt Company. 

Q That is your father's company? 

A Yes. 

Q And your schooling? 

A I am attending City College uptown now. I just 

completed my sophomore year. I am going to summer school 

now. And I am majoring in civil engineering. 

THE COURT: All right Mr, Chevigny. What is the 
form of the bail? In each case. 

MR. CHEVIGNY: There are family houses in both 

cases. 

THE COURT: What security or what? 

MR. CHEVIGNY: Security. Yes, as security for 

the $50,000. The family houses have been put up in both 
cases. 

THE COURT: In what form is the bail? 
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security, 


1HE COURT! A bond. 

"■ CHEVIGHY: Y «< «t*. With real estate as 


toe COURT: To the bondsman. 

MR. CHEVIGNT: Mr. Smilow of course returned - 

W6U ' b ° th defendantj have «- to court every time. Mr. 
smiiow shoved up for bis sentencing on that arson charge 

111 WhlCh ^ dldn,t kn0W ■» was going to be sent to 

j ail or not. As it happens he vas not but he did appear 
on those times. 

IKE COJRT: What sentence was given by judge Prank 

CHEVIGNY: it is in the record here and it 

was taken out. Let me see if i can give it to you. it is 

an E felony. He got five years* probate 

r ts probation, your Honor. 

IKE COfJRT: Any fine? 

MR. CHEVIGNY: No, no fine. 

MR. COLD: 1 think that the likelihood of fu ght 
and the like and the close relationships of these young men 
to their families and the family homes „ very small. ... 

MR. ATOM, With .relation to danger to t*, 
community 1 must confe„ * find.the u.s. Attorneys remark, 
opague on that point. 

I would say this and 1 win , ay it again at the 
southern district court reporters, u.s. courthouse 
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sentencing: I don't intend to excuse what happened here. 

I know that someone died and so do the defendants.but 
they didn't think that there was going to be a fire bomb' - 
there. They didn't intend to commit an act of violence 
that would injure anyone. I know that someone did do it 
and I don't condone it and they don't either but they didn't 
propose to commit an act of violencce that would injure 
someone then. They are not violent people, and I think that 
whatever their sentence, I think that their experience 
with relation to this has been sobering if not frightening 
in that they in no way represent a danger to the community. 
With relation to the legal issues, your Honor has made a 
decision but nevertheless I think the issue is open with 
relation to whether we had the right to raise anew those 
issues because this was an entirely new proceeding being 
a criminal contempt and I do intend to raise those issues. 

Finally I would like to say this: Mr. Smilow 
being in summer school has invest*. 1 some time and energy 
in getting into summer school,and it would even if in fact 
your Honor does remand them at the time of sentence as you 
would of course, and there is no possibility of — or if ther 
turns out to be no bail pending appeal it would nevertheless 
be much less disruptive to their lives and I think it would 
be fully as much carry out the terms of the court if they 
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were to be remanded at the time of sentence because Mr. 
Smilow is now in school and it would enable them to arrange 
their lives so that: they would be able to serve whatever 
sentence it is your Honor intends to give. I should think 
that this was most particularly a case in which a remand 
is not appropriate because it seems to me that there is no 
likelihood of flight, and no danger to the community from 
the presence of the defendants at large pending the sentence. 

MR. GOLD: Your Honor, may I be heard briefly 

i 

in opposition? 

THE COURT: Certainly. 

MR. GOLD: Judge Bauman was very frank in his 

comments about the conduct of these defendants. He described 
it. It was introduced into evidence in this case. He 
described their conduct as the deliberate frustration of a 
murder prosecution. Mr. Chevigny tells us that now the 
defendants say we didn't know anyone would be killed. 
Unfortunately I have no information that leads me to <-onclude 
that they have in any way ceased their affiliation with the 

■ «-s 

Jewish Defense League. And however worthy or unworthy those 
objectives might be, one never knows when those activities 
will lead to violence. 

Secondly, with regard to the likelihood of flight, 

I don't have personal knowledge about the family backgrounds 
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of the defendants in the fire bombing case who actually did 
flee. Consequently I can’t respond that the situation of 
these defendants is far different from the situation of 
those defendants. 

THE COURT: What information have you got about 
who has fled in the way of defendants or witnesses? 

MR. GOLD: Your Honor, it is my understanding 
that two of the defendants in the underlying fire bombing 
case did flee the country. 

THE COURT: Who were they? 

MR. GOLD: Mr. Zellerkraut, I believe is one, 

and I believe there’s one other. 

THE COURT: Who else was there? 

MR. GOLD: Your Honor, I just can’t specify • 
at this time. I believe another one did as well. But certainl] 
Mr. Zellerkraut did, and I am not in a position to disclose 
to your Honor what his family situation was. 

THE COURT: I remember Judge Bauman was imp re ssed— 
let me just back up. Judge Bauman committed the defendants 
on the civil contempt charge, isn’t that right? 

MR. GOLD: Correct. 

IWE COURT: Then there was the appeal to the Court 
of Appeals on the civil contempt charge. 

MR. GOLD: That’s correct. 
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THE COURT: Were these defendants incarcerated 
on the civil contempt charge all the time that that appeal 
was bein<" heard? 

MR. GOLD: Your Honor, my understanding of that is— 


THE COURT: Is that right, Mr. Huss and Mr. 


Smilow? 


DEFENDANT HUSS: Yes. 

DEFENDANT SMILOW: Yes. 

MR. GOLD: That's right. 

THE COURT: So then there was the proceeding 
on the 27th of June, 1973, and criminal contempt proceedings 
were instituted shortly thereafter. Now Judge Bauman set 
bail, right? 

MR. GOLD: That's correct. 

THE COURT: Okay. 

MR. GOLD: Of course atothat time they were 
presumed to be innocent of the charges on which they have 
just been convicted. Consequently, ir. terms of one's motive 
to flee, the motive was not as extensive then as it clearly 
is now. So I don't think the fact that Judge Bauman deemed 
it appropriate to fix bail on June 27, 1973, at the time 
charges were about to be filed is dispositive of the question 
of whether or not there remains the likelihood to flee now 
that they have been convicted. 
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security? Their parents. 

MR. GOLD: Two parents face— 

THE COURT: Homes are security for $30,000 bond. 

dr 

MR. CHEVIGNY:: That certainly is extensive bail, i 
am not prepared to tell your Honor — 

TOE COURT: That bail was set by Judge Bauman. 

Now what do you say to that. Mr. Chevigny argues that the 
fomily ties are presumably strong enough to prevent the 
callous act of flight which would sacrifice the families' 
homes, and in one family home there is the father. Mr. Hubs, 
does anybody live with your father? 

MR. CHEVIGNY: His mother lives in the family home 

THE COURT: I thought you said your mother and 
father were separated. 

DEFENDANT HUSS: That's right. I live with my 
father. My mother is in custody of the home. 

THE COURT: She has the home? 

DEFENDANT HUSS: That's right. 

TOE COURT: And who lives with her in the home? 

DEFENDANT HUSS: My sister. 

THE COURT: Your sister? 

DEFENDANT HUSS: Yes, sir. 

THE COURT: And then you have a brother 15. Who 
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does he live with, Mr, Huss? 

DEFENDANT HUSS: My brother lives with myself 
and my father. 

MR. GOLD: Your Honor, do I correctly understand 
that the fathers of both of these defendants are privately 
engaged in business? If that's the case, at the very least 
I would ask that if your Honor is inclined to fix a cash 
bail, that bail be fixed in the increased amount of $100,000. 

THE COURT: Well, let's just take it one step 
at a time. We have the home in which Mr. Huss' mother resides 
and the home in which Mr. Huss' 10-year old sister resides. 
That home is security for the $50,000 surety bond. That heme 
is security to the bondsman, right? 

MR. CHEVIGNY: Yes, it is. I am told by Mr. 

Huss' father that it is jointly held by him and his wife 
as far as ownership goes. That it would be a detriment to 
both of them, if the home were lost because it is jointly 
owned. 

TOE COURT: That's security to the bondsman, right? 

MR. CHEVIGNY: Yes. 

THE COURT: And then we have got the home of Mr. 
and Mr*. SmiAow in which — who lives in that home? Mr. and 
Mrs. Smilow? 

DEFENDANT SMILCW: Yes. 
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THE COURT: And you live there? 

DEFENDANT SMILCW: And my brothers. 

1HE COURT: And both of your brothers? 

DEFENDANT SMILOW: Yes. 

MR. CHEVIGNY: Your Honor, I would like to say 

something. 

THE COURT: Okay. 

MR. CHEVIGNY: Of course, the defendants were 
presumed innocent in a technical sense but we all know from 
what happened today that apart from the procedural issues 
that we raised, their conviction was close to a foregone 
conclusion, it was not like other criminal cases. They could 
have fled if they had wished to. They made an issue of 
principle about this, and their principle was not hurting, 
not injuring others who were their associates. Now they were 
wrong as a matter of law about that. You so charged the 
jury, and the jury so found. But I can't see any reason 
to believe that the kind of people who wouldn't testify 
against their fellow members in an organization, would make 
that much of a point of honor of something, could conceivably 
run away to some foreign country and ruin the lives of their 
parent.. They made that issue partly on an issue of religion 
Their parents are not the same religion. It seems to me total 
illogical to me that these are the sorts of persons who would 
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go to jail or refuse to testify against other members of 
their organization, would then flee and wreck the lives 
of their parents and brothers and sisters. i find that 
incredible even to sugest. 

THE COURT: I know Judge Bauman set bail, but 
when he was talking about the civil contempt — and I don't— 
MR. CHEVIGNY: I think he said— 

THE COURT: He was concerned about the possibility 
of flight, and he remarked about the possibility of flight 
to Israel in this kind of a situation, and let's get that 
reference clear. 

MR. GOLD: Your Honor, I can furnish it to you. 

It begins at page 261 of the transcript. 

MR. CHEVIGNY: 271. 

MR. GOLD: I have it at 261. That's where he begins 
discussing how Elbogen was—— 

MR. CHEVIGNY: Oh, I have it. 

I am told and I believe it to be true that Mr. 
Elbogen and Mr. Zellerkraut didn't jump bail. They were— 
if it makes any difference. They were not subpoenaed or 

m the position of these defendants at the time that they wen 
to Israel. 

TOE COURT: What Mr. Jaffe said at that point, the 

government lawyer is «w e have at least three witnesses 

» 
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for the government who are not available to the government. 

I know that two of them are in Israel, one of those witness,: 
was served with a subpoena and ailed to comply with the orde ■ 
and has not appeared in the United States. Another one of 
those witnesses is some place in Israel but is one step 
ahead of the people who are trying to serve him. m 
addition. Elbogen. who was another witness that the witness 
sought to obtaink is nowhere to be found. So there is no 
indication that any of those three „pl e jumped bail. They 
fled at the outset. 

MR. GOLD: Your Honor. I don't mean to suggest— 

THE COURT: And the government did I guess suggest 
the 50,000 cash or surety boriS. At least that's what Mr. 

f 

Jaffe was talking about there in the event bail might be 
appropriate. And Judge Bauman at page 263 talks about the 
incentive to flee because of being a defendant that was not 
present before. Judge Bauman set bail here, did he? 

MR. CIIEVIGNY: The next page your Honor. 

the COURT: This is the portion of the transcript. 

We are not talking about civil contempt. We are talking 
about bail for the criminal contempt, right? 

MR. CHEVIGNY: Yes, sir. 

THE COURT: Could I see page 264 of the minutes. 

What would be the timing of appeal? 
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MR. CHEVIGNY: Well, there is ten days to file 
the notice and the 40 days to complete the record. I take 
it that I would do it within that time. It is a 50-day 
total overall from the time of sentence. But of course 
the is sue of bail on appeal is a somewhat different issue 
from this one. Frankly I am a little surprised by this. I 
had expected these defendants — 

TOE COURT: Who would be responsible? Suppose that— 
who does the defendant apply to for bail after a sentence, 
the district court or — 

MR. CHEVIGNY: Both. First you -- well, either. 

First to you and then to the Court of Appeals if you should 
deny it. 

TOE COURT: Frankly I think there are some serious 
conflicting factors here. First of all, I think that the 
time of this whole program has been extensive. The criminal 
trial in the other matter was in June of '73. And the 
criminal contempt proceedings were initiated promptly but 
for a variety of reasons the criminal contempt trial has 
been delved over a year. It was nobody's fault but it still 
happened. There was a change of counsel for the defendants, 
and then discovery motions were made by the new counsel 
and so forth. 

So we are in July of '74 getting this tried 
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instead of July of *73 and apparently it was impossible 
to try it in July of *73. but still it means that this whole 
proceeding, which should have gone promptly on trial, has 
been quite extensive in terms of time. 

Secondly, I don’t see any real basis for appeal. 
That is certainly not my prerogative to decide what the 
Court of Appeals would do, but it seems to me that this is 
an unusual case. The Court of Appeals had the issues before 
it in the civil contempt matter and held that there was 
no just cause for refusing to answer, and it would be 

surprising to me if the Court of Appeals held something 
different now. 

It is possible but for the sake of my view of the 
bail situation, I have got to regard the appeal as a very, 
very unlikely thing. 

Secondly, as far as the sentence, i want to hear 
the submissions of the defendant? 7 their counsel and I 
would want to consider very, vw,. arefully all information 
in the pre-sentence report. But it would seem to me ex¬ 
tremely unlikely that a prison sentence would not be imposed. 

MR. CHEVIGNY: I agree. 

THE COURT: Now, i haven't even come to the risk 
of flight yet, but as far as the risk of flight, I feel that 
the court at this juncture should not run any appreciable 
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of flight. The criminal case was frustrated and if for 
any reason these defendants or even one of them should 
escape the lawful processes of this court, it would simply 
be a mockery, and nothing in this world can ever be made 
absolutely certain and bail is never certain but I think 


it should be held to an absolute minimum risk in this case. 
This is a case where I think special precautions are 
warranted if the court's authority is to be enforced. 

On the other hand, Mr. Chevigny, I appreciate 
your argument about the adequacies of the bail. I think it 
would be a very callous act on the part of either of these 
men to flee and subject their homes to seizure, and it is 
difficult to think that anyone would do that. 

Let me peruse the statute a minute and see what 
I can find on a couple of points 

(Pause) 

TOE COURT: I am going to order the defendants 
remanded for the following-reasons: 

I believe under the terms of Section 3148 that 
an appeal in this action under the present circumstances is 
basically frivolous. I would not go so far as to say it was 
taken for delya. I don't impute any such motives to you Mr, 
Chevigny under any circumstances, but to me it is a matter 
or it would be a matter of form and despite all good 
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intentions it really would be frivolous. 

And that, as I understand it, is in itself sufficien 
cause for directing remand. The provision is in the statute 
"If such a risk of flight or danger is believed to exist 
or if it appears that an appeal is frivolous or taken for 
delay, the person may be ordered detained." 

So my view of the lack of substance of an appeal 
here is sufficient reason in itself for ordering remand or 
detention immediately. 

Added to that, I repeat that this is a situation 
where I think the court should not run any appreciable risk 
of flight because this is the last remaining shred of legal 
enforcement to a serious criminal prosecution which was 
begun as a result of the fire bombings of the two agencies ard 
the death of the secretary back in January, 1972. This is 
all that remains, and the authority of the court cannot be 
flouted, and no appreciate risk can be taken of flouting 
that authority by taking, by running any substantial or 
appreciable chance that either of these defendants will flee. 

I recognize that $50,000 bail has been given 
for each of these defendants in the form of a surety bond, 
and that those bonds are securities for homes, but these 
defendants have run risks, taken positions which might appear 
completely irrational to many of us, and I cannot exclude 
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the possibility that another irrational act of some kind 
might occur. \ 

Finally, as I have already stated, the procedure 
we are involved in has already been extended too long, 

f 

and with the lack of substance as I view it in an appeal, 

I think it is time to certain at least make sure that the 
court's authority is enforced and that there is no possibili 
that there, is any flight or avoidance of the court's 
authority. 

A prison term is a virtual certainty although 
the amount of the prison term has to be carefully weighed 

in view of all the circumstances that will be presented to 
me in September. 

As far as the convenience of the defendants in 
connection with their school schedule, that is a matter I 
cannot take into account. They have been at liberty a full 
year before this trial. They have been at liberty a full 
year since the contempt proceeding was initiated and before 
the case even got to trial. They have had more time at 
liberty than would normally be expected. Consequently, 
the main objective we all have to take care of now is to 
see that the jury's verdict, and the processes of the court 
are enforced and in view of that I will direct their 

immediate remand. 

Court is adjourned. 
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UNITED STATES OF AMERICA 

v- 



v. 


3 

RICHARD HUS3 and 73 Cr. Misc. 24 


4 

JEFFREY H. SMILOW 73 Cr. Misc. 25 


5 

July 31 , 1974, 


1 P.M. 


c ! 
n ' 

Before: 


1 

7 

Hon. Thomas P, Griesa, 


1 

8 ! 

District Judge. 


. 1' 

Present: 


10 

Robert Gold, Assistant U. S. Attorney, 

For the Government. 


11 

1 

Paul Chevigny, Esq., 


12 

For the Defendants. 


13 

"" 


14 

MR. GOLD: Government ready, your Honor. 


15 

MR. CHEVIGNY: Defendants ready. 


16 

TOE COURT: Mr. Gold, do you have any s + -»t' i r rv ' '■ 

i 


17 

MR. GOLD: Your Honor, it is ry understanding that 


18 

Mr. Chevigny has statements to make on behalf of the de¬ 


19 

fendants. With your Honor's permission, I would like to 


20 

be heard at the conclusion of his remarks. 


21 

] THE COURT: All right. 


22 

Mr. Chevigny? 

1 . . 

23 

MR. CHEVIGNY: Thank you, your Honor. 


24 

Your Honor, I know from talking to my clients 


25 

that you received the Probation report, which is undoubtedly 
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| 

2 

very thorough, and that you have received letters and 


3 

other communications from the community about these de¬ 

1 

«» 4 

• 

fendants. I don’t need to tell you that they are not the 

| 

5 I 

I 

usual criminal defendants. They are very young men. Mr. 

■ 

6 

Huss was 16 and Mr. Smilow was 17 at the time the events 

% 

• 

1 

i 

here occurred. They do not have any criminal past. Their 

1 

8 

sole connection was with a political group, the Jewish 

• 

9 

Defense League. 

1 

19 

They have been defiant of the rules 

1 

11 

i 

of this court, of the orders of this court, in part because 


12 

1 

they are truthful. You heard Mr. Smilow testify. He testi 

1 

13 

fled to things that were said to him by others, he testified 

1 

14 

in a nann-.-r that I think is characteristic of the truth. 


15 

that he took the action that he had taken here. 

1 

16 

They are young men who are educating themselves. 

1 

1 

17 

Were it not for the events that occurred in this case they 

| 

18 

would have a clear record, and they have a promising future 


19 

1 

' 

and something to contribute as working members of society. 

1 

20 

I think that much must be clear to you r> ! T cro r ’. * i m 

■ 

21 

■ 

Nov/, what happened here was a very tragic accident!, 

22 

The defendants did not understand the enormity of the crime 

1 

23 

that was being committed. They did not suppose that there 

■ 

24 

would be a fire bomb. Of course people are responsible 

■ 

25 

1 

for the consequences of their acts that they commit, even 

1 
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fchooG acts are not deliberate. But here is a ease where 
the events vjhich occurred arc tc:vmo,.-!. , s - 

the criminal Intent of the defendant-. 

Your Honor had occ-, n w , ; 

r 

talked about remanding the ~ ' >• ’ r -’->1 to 

ccnnont th3,t this wsts the ]. 'r? this I 

• I 

court had on the underlying events r r>, .r:!n' 7 ; out o? th° 

I 

dictmcnt of Messrs, Cohen ar.d P: vis rr/J others. if there 
is any feeling that the punishmon* - *'^r that crime should 
^pill over enuo these defendants, I would like to point out | 
i/hat, dealing solely with the punishment for those crimes, 

I think the record of these defendants and the Probation 
report would show that they are classically good risks for 
probation. If it is desired to punish for the underlyir^ 
crime, I would like to point out that -- 

THE COURT: Let's clear that up. You Ju 3 t now 

started talking about the underlying crime and you started 
saying that they did not understand that there would be 
certain consequences that occurred. 

These men have not been convicted of the under¬ 
lying crime. They are not going to be sentenced for the 
underlying crime. I think you,in a way,are treading in 
deep water or beginning to tread in deep water when you begin ; 
as you did, to describe the events of the underlying crime, 
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to try to show what they did or diu not do. 

I don't mean to cut you off, but if you start tell- 
inrr nc about the decree of responsibility for the underlying 
crime, I might find it necessary to let the government talk 
aoout its version of the underlying crime, and I really think 
that that gets us into something we cannot do in the present 
posture of the case. 

So I will assure you of something which is ab¬ 
solutely obvious, that these men have not been convicted of 
the underlying crime and they won't be sentenced for it. That' 
that. 


MR. GHEVIGNY: Thank you, your Honor. I will go on 
to another point X wanted to raise. I don't have a great 
deal to say on this point. I would like to 3 ay that because 
of the posture in which this case fell out, t^no 'V-'Vr darts 
are suffering principally for the sins of others. it is true ! 

i 

they were called as witnesses, but the govern* c; _ ;r 

I 

formant in this case, who was Mr. 3eigel, and Mr. Seigol 


carried a heavy burden of guilt with relation e l c events 


thr.t occurred in the underlying crime, and because of his 
cleverness, because of his understan .irg oi v.lau vein, on 

when others did not understand, he was able to, in the case 
which went up to the Court of Appeals on the civil contempt, 
he wa3 able to escape guilt for the charge of contempt because 
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of notions that had been made on his behalf by his lawyers 
and because of things that he himself had done. 


He was originally the government's chief witness 

and he had been a government informer throughout the entire 

proceedings, I mean not in legal proceedings but throughout 

the entire transaction. And in fact I would like to say 

that it seems to me that these young men have been called 

before this court and subjected to these penalties in 

effect because of the cleverness of Mr. fcigei, because he 

was able tc make use of the government in a very special, 

ingenious kind of way and to escape testifying, and in effect! 

’ | 

even because he was able to use the cover of his government 
informer status to enable him to participate in the crime 
and to escape all punishment for it, to obtain immunity 
for it and to ultimately avoid testifying. It came down on 
these young boys. 

And it seems to me that it would be extraordinary 
irony to let the government's chief witness, who could have 
given evidence here, escape for procedural reasons, if the 
punishment were to come down on these boys because of Mr. 
Seigel's participation in the crime and because of the 
posture that he was able to put the case in. 

But I think, your Honor, your Honor has read the 
reports and understand, what promising ^oung men these are 
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with relation to the usual probation situation and I 

recognize that the big problem in your mind must be with 
relation to the deterrent effect, A criminal contempt is 
almost entirely a deterrent crime. 

The punishment is meted out for a criminal contemp: 
primarily for the purpose of suggesting to others that they 
m<x/ not refuse to testify. And so it may be, with these 
defendants, that your Honor may feel that it is necessary 
to impose a severe sentence in order to deter others, and 
I would like to suggest why that is not appropriate, why this 

case is not like other cases involving a refusal of witnesses 
to answer. 

VJhat was done here was done for political reasons, 
because of solidarity with friends, and for religious reasons. 
I don't suggest that that makes it not a crime, but it 
afiocts the relationship of this case to other contempt 

cases and to other witnesses who may in the future refuse to 
testify. 

Ii/ was not through fear or intimidation or any of 
the usual means that these young men were prevented from 
testifying. It was entirely a matter of principle. It is not 
the sort of thing which is the subject of coercion. Other 
witnesses who do such things a3 a matter of principle will 
not be coerced any mor_ than these witnesses are. 
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Your Honor’s releasing them would not suggist 

1 

to others that because they are subjected to intimidation 

s' * 

or fear they may refuse to answer. This is a specialized 

5 

u/pe ol case, this case in which they refuse to answer 

8 r> 

1 because of religious and political principles, and in accord- 


j ance with that I would suggest that it hasn't any deterrent 

® 8 

effect or it has a very minimal deterrent effect, on other 

8 9 

witnesses. 

■ 10 

In the light of the fact that -- 

n 

' THE COURT: V.Tiy doesn't it have almost a broader 

■ 12 

need for deterrence if you have a ground for refusal to 

• 13 

testify which is of some broad significance, and there is 

14 

a ground asserted here of refusal for religious reasons 

i 

1 

i to testify? Mow, if that were allowed to go without some 

■ 16 

meaningful punishment, that would perhaps have broader 

17 

| implications, would it not, than some special problem relat¬ 

1 18 

ing to intimidation that relates solely to the individual 

■ 19 

case? And this is really, is it not, a matter of a general 

20 

i problem of law enforcement? 

! 

1 

ME. CHEVTGUY: I think not, your Honor. I think 

■ 22 

that persons who do things for issues of principle are really 

23 

uncoercible. Your Honor could sentence them to a long sentenc 

1 ^ ! 

but it would not coerce them nor coerce other witnesses who 

fl 25 

take a similar position. 
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In addition, when you raise the general problem 
Ox law enforcement, I have to say that that relates back to 
the earlier point that I raised, which is that the case is 
cast in an extraordinary mold because the effect of this 
is that those who might have had some knowledge of it but 
were not the government's appointed witnesses originally are 
to be punished whereas a person who was deeply involved in 
ohe crime at the same time, the government informer, has gone 
free; and if one speaks of a general problem of law enforce¬ 
ment, T think it would be detrimental to the atmosphere of 
law enforcement to punish these defendants entirely when the 
oerson principally responsible and who in fact was accepted 
as a government informer has succeeded in escaping. 

I would like to emphasize once more that the usual 
rehabilitative effects that a prison sentence is supposed to ! 
have with relation to defendants I venture to say has no || 

relation with respect to these defendants. There is nothing | 
that a prison sentence can do for them, and I suggest that 
their incarceration would be futile for them and would be futljj 
for the United States. r 

Tins COURT: Do you make any argument or do you make ] 
any request for the application of the youthful offender pro- I 


visions? 


I’D. CHEVIGNY: Yes, your Honor. I would think that 
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the youthful offender provisions are appropriate, especially! 
to 5010(a), Section 5010(a), of Title 18. I would urge your 1 
Honor to suspend the imposition of sentence and place the 
defendants on probation. 

THE COURT: Now, if I did not feel that I could 
suspend the imposition or discussion of a sentence and deal 
solely on the basis of probation, my next question to you 
is, do you argue for or do you make any request for the ao- 
plication of the provisions in 5010 (b) or any other par* 
of the youth offender -- , 

MR. CHEVIGNY: Yes, I would, your Honor, because 
of my view that the federal prison authorities would take 
the view that a long incarceration of them would not be 

appropriate. Accordingly I think that they would be quickly 
released, 

THE COURT: Have you got 5010(b) before you? 

MR. CHEVIGIJY: I have.. 

THE COURT: Okay, Does 5010(b) really apply in 
a case like this? 5010(b) says: 

If the court shall find that a convicted person 
is a youth offender and the offense is punishable by imprison¬ 
ment under applicable provisions of law other than this 
sub-section, the court may in lieu of the penalty of im¬ 
prisonment otherwise provided by law sentence the youth 
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2 

offender to the custody of the Attorney General for treat- 

■ 

n 

O 

ment and supervision pursuant to this chapter until din- 

1 

y 4 ! 

charged by the division as provided in Section 5017(c)." 

1 

. ! 

5 

And then 5017(c) says: 

| 

► 

"A youth offender committed under Section 5010(b) 

1 

7 

of this chapter shall be released conditionally under super- 

1 

8 

vision on or before the expiration of four years from the 


9 

date of h.?s conviction and shall be discharged unconditional] 

■ 

y 

10 

1 

on or before six years from the date of his conviction.". 

1 

11 

| 

ihe first question I ask you is a question of law. 

■ 

12 

^here is no specific term of imprisonment or range of terms 

■ 

13 

°* imprisonment provided for criminal contempt. But I suppose 

1 

14 

you would argue, and I think that probably would be right 


15 

tnat nevertheless 5010(b) could apply because imprisonment 

V 

* j 

-• 

certainly is as a matter of law possible; it can be the 

1 

17 

sentence in a criminal contempt case. 

■ 

18 

MR. CHEVIGNY: It would be Catch 22. Because if 

■ 

19 

you could Put them in prison, and not because they couldn't 


29 

be sentenced under 5010(b), then it would automatically 

1 

21 

become true that they could be sentenced under 5010(b), if y<y 


22 

follow me. J | 

23 

1 

THE COURT: Would you argue that if I could not use ■ 

24 

i 

prooation entirely you would request a commitment under 


25 

5010(b) and 5017(c) un.;er which they could be held up to four 

1 

1 

am 
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years, right? 


’4R. CHEVIGNY: Yes, your Honor. 

THE COURT: T don't mean to put you on that kind 
of a spot. Your argument would be that the federal authori¬ 
ties — you would foresee them keeping these men a lot less 
than four years. 

YR. CHEVIGNY: Yes. I also urge your Honor that 
orisons contain notoriously bad company and notorious schools 
for crin,c a ” d 1 th ink to 3end young men of this background 
1,0 pri::;on would run the risk of worsening the situation 
ana I would most strongly urge you to consider probation 
because of the age, the posture of the case with relation 
to other persons, and their background. 

iHu COURT: Let's not go too far on calling the 
prisons schools for crime. I think I have visited a few 

orisons recently and I think that is not quite so. But, anyway, 
I get your point. 

Do you have anything else, Mr. Chevigny? 

;”R. CHEVIGNY: Not at this point. If Mr. Gold 

should raise something that I haven't thought of, I would like 
an opportunity to be heard. 

T* l E COURT: Mr, Huss, do you have any statement you 

wish to make? 

J-CENDANT HUf 1: No, I don't, your Honor. 
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THE COURT: All right. Mr. Smilow, do you have 
any statement you wish to make.' 

DEFENDANT SMILOW: No, sir. 

THE COURT: All right. Mr. Gold? 

MR. GOLD: Thank you, your Honor.I am troubled by 
something Mr. Chevlgny said. He focused some of his remarks 
on what has become of Mr. Seigel. What he failed to state 
and what Is the undisputed fact in this case is that although 
Mr. Seigel did get immunity,each of these defendants also 
got immunity. Each of these defendants told Judge Bauman 
he understood what having been granted immunity meant, and 
nonetheless each repeatedly refused to obey Judge Bauman's 
orders. 

Mr. Chevigny also used the phrase "The enormity 
of the crime," In using that phrase his remarks were focused 
narrowly on the fire bombing. He did not refer to the 
enormity of the crime of which these defendants now stand con< 
vie ted. 

Judge Bauman, on the other hand, had some very 
definite views on the enormity of that crime in a criminal 
contempt and he said, reading from page 258 of the trial 
transcript, a portion of which was received in evidence in 
this case, marked Government's Exhibit 3 , he said, "It is 
Inconceivable to me that anybody would be thinking of 
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proceeding in a manner that would limit punishment to six 
months. I therefore want every letter observed. I want the 
case to proceed to a jury trial and I want the Judge, who¬ 
ever re is, to have n mind my views, as I have expressed 
it previously this morning, of the seriousness with which I 
view the frustration of a murder prosecution. People may 
do that, but the law will make them pay," 

how, as your Honor knows, following the refusal of 
these two defendants to testify at the underlying fire 
bombing trial, three counts in that indictment were dismissed 
However, two counts presently remain open, and the United 
States Attorney's office represents that it is prepared to 

go forward with that prosecution should the necesssary wit¬ 
nesses materialize. 

And in that regard I would say that what your Honor 
does here this nomine, despite what Mr. Chevlgny represents, 
r»i wen have terribly significant impact on bringing those 
named defendants to justice. 


1HE W.0TJRT: I want to be clear. The original indict¬ 


ment was three counts? 


MR. COLD: The original indictment was five counts, 
including conspiracy. Counts 4 and 5 that now remain open 
charge criminal possession of unlawful explosive devices 
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Till'. COURT: Who are those counts directed against? 
KR. GOLD: fheldon Davis, St lart Cohen and Sheldon 
oeigol in count 5 and the same defendants in count 4, with 
the addition of Jerome Zellerkraut, also known a 3 Jerry 

Zeller. According to my information he is presently in 
Israel. 

THE COURT: Give me that again. 

MR. GOLD: Count 4 charges Sheldon Davis, Stuart 
Cohen, Sheldon Seigel who has immunity as I understand it, 
and Jerome Zellerkraut, also known as Jerry Zeller, and it is 
my Information that he has fled the country and is now in 
Israel. 

Count 5 charges each cf those defendants with the 
exception of Mr. Zellerkraut. 

THE COURT: What has happened to counts 1 through 3? 

MR. GOLD: They were dismissed by Judge Bauman 

for failure to prosecute as a result of a lack of witnesses 
at the trial. 

THE COURT: Do you know why the -- 

MR. GOLD: Two counts remain open? That was Judge 
Pauman's order and I am not clear on the narrow reason for 
that rule. 

THE COURT: Is there any possibility of the 

government prosecuting counts 4 and 5 without the testimony 
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of Mr. Hugo and Mr. Smilow? 

MR. GOLD: It 13 my understanding there is 
^ Possibility that, should another Witness materialize who 
is presently out.of the country, that case can be brought 
and prosecuted. 

THL COURT: But right now, I take it, there aren't 
witnesses presently available on counts 4 and 5 , right? 

MR. GOLD: Correct. 

T'jZ COURT: Do you have anything further? 

MR. GOLD: No. 

THE COURT: Mr. Chevigny, do you have anything 

further? 

MR. CHEVIGNY: No. I think I've said enough, your 

Honor. 

TME COURT: Let me make a short statement. Both the 
defendant Hugs and the defendant Smilow have been convicted 
al ter a jury trial on the basis of a Jury verdict of the 
crime of criminal contempt. That crime was committed by both 
the defendants in June of 1973 before Judge 3auman. The crime 
v/as their refusal despite patient warnings by Judge Bauman, 
despite the clearest possible lega^ rulings by Judge Bauman, 
despite the affirmance of those legal rulings by the Court 
of Appeals jn connection with the civil contempt proceedings. 

Judge Baumar. specifically warned each defendant 
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that his refusal to purge himself of the contempt then and 
there would subject him to a trial for criminal contempt, 
and Judge Bauman warned that the penalty would undoubtly 
br a prison term of more than six months, and therefore Judge 
Bauman set in motion the judicial mechanism under which 
a Jury trial was held so that the court would have the power 
to impose a sentence of more than six months. 

The jury trial has been held and the sentencing 
matter is before me. 

Obviously my sentence is not predetermined by 
what Judge Bauman did or said, but the facts of what went on 
before Judge Bauman, the conduct of these men, is of course 
the case on which my sentence must be based. 


I stated earlier, and I think it is very important j 
to have in mind, that any sentencing of mine handed down todakr 


is not a sentencing for the underlying crime of fire bombing 

& 

in connection with the events of January, 1972, at the 
Colombia Artists office and the Sol Hurok office. That was ths 


underlying crime which Judge Bauman was attempting to try and 


it was the criminal trial in which Mr, Huss and Mr, Smilow 
were called to testify. 

But I must start my consideration with the fact 
that Judge Bauman was attempting to try not a routine crimina 
case, l r any criminal case could be called routine, but one 
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of aggravated seriousness, involving a terrifying type of 
crime and the death of a perfectly innocent young woman. 

So it was of great importance for the government 
to Diexecute that crime, to attempt to bring those responsible 
to justice, and that's what the government wa 3 attempting 
to do, and the court was attempting to try that case, a very 
important matter indeed. 

Tfr. Huss and Mr, Smilow each were granted immunity 
from prosecution of any personal responsibility they may 
have had in connection with those events, and following 
the grant of immunity it was their duty to testify and assist 
the court and the jury to find out the truth about what went 
cn ^- n connection with those serious matters of January, 1972. 

Mr. Huss and Mr, Smilow were called upon to tell 
the truth in order to assist the carrying out of the ad¬ 
ministration of Justin in this country, relating to a very 1 
serious problem and crime. They refused to do so and therefor* 
committed a crime themselves, as the jury has found. 

The religious grounds which they asserted for 
their refusal and other grounds they al 3 o asserted, those 
matters have been discussed with great thoroughness by Judge 
i/unman, by the Court of Appeals, and the legal rulings have 
hcen conclusively laid down that those grounds were not 
valid grounds for refusing to do their duty as citizens and 
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to tell the truth in thl 3 court of law. 

I have received a great number of letters from 
peoole who are anxious to assist Mr. Huss and Mr. Smilow 
and to urge that they be treated with leniency at the time 
oi t..is sentence. Many of those letters urge strenuously 
that these men had a right on religious grounds to refuse 
to testify, i mean no disrespect to the authors of those 
letters, but frankly I am surprised about the misconception 
which they seem to display. I cannot imagine in this country 
any valid religious grounds for refusing to testify against 
someone indicted for a crime, whether it is asserted by 
a person of the Jewish faith or a person of the Catholic 
faith or Protestant or whatever. That kind of thing simply 

cannot be permitted if we are to protect our citizens against 
serious crimes. 

I have discussed with Mr. Chevigny the question 
of whether the provisions of the Federal Youth Corrections 
Act should be applied. 18 UGC, Section 5006 defines a youth¬ 
ful offender as a person under the age of 22 years at the tim 
of conviction. Mr. Smilow is now 19. Mr. Huss is now 18. 

■ aoplication Oi that statute must be considered, Mr. 
Chevigny on behalf of these defendants asks for it to be 


considered. 


However, upon consideration I find that treatment 
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or probation under that statute Is not appropriate. Speol- 
fically I find, with regard to 18 USC, 5010(a), that both 
Mr. Huss and Mr. Smilow require commitment and I find that 
it would be inappropriate to suspend the imposition or execu- 
tlon of sentence and place either of these men on probation. 

V/ith respect to Sections 5010(b) and 5010(c), pro¬ 
viding for treatment and supervision in lieu of imprisonment 
I specifically find that because of the nature of the offens 
neither Mr. Huso nor Mr, Smilow would derive benefit from 
the treatment contemplated under these provisions, nor would 
such treatment be appropriate. 

The materials which have been submitted to me 
so not indicate that there is any real necessity for re¬ 
habilitation as far as the events with which we are involved 
here. Undoubtedly this is a unique situation. I have no 
reason whatever to believe that either of these young men 
will be involved in this type of problem again. It is ob¬ 
viously unique and not subject to repetition. 

Tt oeems to me that the purpose of sentence and 
punishment in this case is to enforce the law, to vindicate 
the power of the court, to require citizens to perform this 
important duty of testifying. That is the beginning and the 
end of the Purpose of sentence and punishment in this case, 
and those purposes are not, in my view, served by the 
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application of the treatment and supervision provisions 
of the Federal Youth Corrections Act, 
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Let me say one other thing as a prelude, I repeat 
that the sentence should not be viewed by me or anybody 
else as being imposed for the underlying crime. This 
sentence cannot be viewed as a means of punishment for that 
crime. This sentence is imposed solely for the criminal 
contempt committed. 

Under all the circumstances, I believe that the 
following sentences should be imposed and I hereby impose 
them: 

The defendant Huss is sentenced to a term of 
imprisonment for one year and the defendant Smllow will be 
sentenced to a term of imprisonment of one year, 

I am willing to discuss surrender dates if there 
is any desire to request anything particular in that regard. 
Hr. Chevigny, 

I am sure you are well aware of this, but of 
course I will formally advise you, each of you, that you 
have the right to appeal. If you cannot afford counsel, 
the court will entertain an application to appoint counsel 
for you. I think that is true of both Mr. Huss and Mr. 
on How. 

All right. Mi. Chevigny. 
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MR, CHEVIGNY: It is Mr, Smilow's birthday 
tomorrow. If they could go in on Monday, it would make the 
families happy, I ask your Honor for that much, 

THE COURT: All right. 

MR. GOLD: Your Honor, I would like to state 

that I obviously have no objection. 


problem. 


THE COURT: I don't think that is the slightest 


The surrender date will be fixed. Each defendant 


will be directed to surrender at 10 A.M.,Augu3t 5 th. 

MR. CHEVIGMY: Thank you. Would your Honor 
entertain an application for ball pending appeal at this time 
or would you prefer to have it on papers? 

THE COURT: I think we ought to settle it now. 

HR. CHEVIGNY: All right. 

THE COURT: And this brings us back to some of the 
considerations we were involved in earlier, 

MR. CHEVIGNY: Ye 3 , your Honor. 

THE COURT: Just to recap, at the time of the 
.jury verdict I ordered their immediate remand and revoked 
ball because I felt that there was no valid ground for appeal 
here, the natter already having been up to the Court of 
Anpeals during thi 3 civil contempt proceeding. As you know, 

I caLled ^ hearing sui .equently and on my own motion reheard 
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the r '- ttcr and felt that I had perhaps misconstrued the 
bail statute and that at that particular juncture prior 
to sentencing I could not remand simply because of the lack 
rf merit in an appeal. V;e are at a different procedural 
Juncture now and I want to look at the statute again. 

MR. CHEVIGNY: 31^8 of 18 USC, your Honor. 

THE COURT: What? 

MR. CHEVIGNY: 3148. 

THE COURT: 3148. 

(Pause) 

ifir, COURT: I really would feel constrained at 
thin point to apply the provision of 3148 about the appeal 
being frivolous or taken for delay, and I would order the 
surrender on August 5th. I have in mind all the considera¬ 
tions we went Into before about the family connections 
nn.i so forth. I have that very vividly in mind. But from 
ry own viewpoint, the District Court, and considering the 
particular record here, the fact that the matter has been up 
to the Court of Appeals, as I said, I think that there is 
really nothing of substance left for an appeal. So I would 
oircct that each defendant surrender on Monday, August 5th, 
ana I would not wish to stay that or allow bail pending 
an appeal. 

i!R. CHEVIGNY: Under Rule 9(b) of the Rules of 
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apellate frocedure it provides for the court to state its 
reasons in vrritlng. I have had some confusion in appealing 
these things. I v.’ould simply ask your Honor at some time 
-Oi.ore or on August 5 th to state your reasons, however 
briefly, in writing, even if in one sentence. If your Honor 
would simply state that your reason i 3 that you find 
the appeal to be frivolous, or whatever It is your Honor 
wishes to say, if you would state it in writing— 

THE COURT: Direct my attention to that, please. 

ft 

ra. CHEVIGNY: Rule 9(b) of the Rules of Appellate 
Procedure, the second sentence. 

THE COURT: All right. I am glad you called my 

attention to that. 


Let me just get your specific application. What 


TiR. CHEVIGNY: My application woulu be for bail 

rending appeal. 

THE COURT: I will deny that application ifor the 
reasons stated on the record and I will get out a short 
memorandum this afternoon. 


HR. CHEVIGNY: I don't ask your Honor to go to 
that much trouble. If you could endorse something, I think 

that would be sufficient. 

THE COURT: I don't have anything to endorse. I will 
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r,et cut a short memorandum this afternoon. I think that's 
all T can do. 

MR. CHEVIGNY: My la3t request is that defendants 
have had some trouble in the West Street jail.in relation 
to kosher food, which apparently is available but isn't 
Given without an order of the court. 

THE COURT: That will be ordered, 

MR. CHEVICNY: I would ask, your Honor, if you. 
would accept my submission of an order to you, a written 
order, that kosher food be given, 

THE COURT: Certainly. 

MR. CHEVIG1JY: Thank you. 
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THU COURT: Denied. 


All right. Go ahead. 

DIRECT EXAMINATION 
BY MR. JAFFEi 

Q Would you state and spoil your nar.e, please? 


ii 


* «_L L.i t. w «. t Jo • 


Q will you tell us where you live? 

T\ l) livaten Eoulc a*u. 

Q Weald you toil, us your -re? 

A I roo-yostiu' ly decline to answer thi3 strieu or 

questions or. toe grr/r. *n that K.y testimony ray tone to 

incriminate re. Also it is ry understanding of the Jtwish 

Lev; that I am prohibited iron testifying against another 

Jov/ in a non-Jewish tribunal , and on the grounds that c.;.v 

• 1 

contrary interpretation of Jev.’ish Law nade binding on re 
is itself a further violation of basic Jewish Lav. 

MR. JAFFE: Your Honor, at this tire v;e would ha: 
up to the Court an application we attempted to file last 
week v/ith regard to irrunitv for Mr. Hues. 

I will hand a copy of that application to Mr. 


/ ; 


i r 










?2 


23 


Miller, and I v/ill hand to the Court a letter, the origin 
of a letter frori Henry H. Pcters.cn* .-oai" tr.r.t At :ornay 


25 ! 


Co n o r a 1, au t.h o ri o i: 


application, 


v2! w r H r.«t.c*rr j *i' 
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BY MR. JAFFE: .. ;%V 

Q Mr. Huss, directing your attention to January 26, 
19 72, specifically, to the r.orniug of that cay, did you 
see the defendants Gtuart Ccho:i and Sheldon Davis on that 


cay? 


THE COUHT: ?->fcra you answer that question, 


Huss, I want to explain to you that I have just signed an 

order v/hich confers irr,unity on you, and v/hich prevents the 

% 

use of ar.yhhir.c y.u ray a-ainst *oo. 


il 

2.5 i| 


•as vou like, Hr. Hu. •, no talk to your levy or so that h 



ilable 


°ULY copy 












explain to you tho legal significance of whet it is I h'-ve 
done in signing this order I have just signed. 

You nay stop down¬ 
in';. JAFFE*: Your Honor, before the witness steps 
down, would the Court also admonish the witness that it is 
t> a C.art's a: ' .ir:r. that the other basis stated for refusal 
to -• newer, w.c illy the religious r rounds, is net a 

valid b a 3 i s end that he consult about that? 

Vrv- Hr '3, VC Ut 1 O*. *V 3 -f hi'C'3 th.O 

c ;Ci of Unite a - : ites v. Sr.ilow, I have no doubt,, but cnothc 
of this C:. :rt h:.s ruled upon that satr.e objection. in 
the case of ilr. Sniicw, and Has held it to be hot a valid 

ground for refusal to answer. 

•pbe svbstLi^ncc of- what I have said is that I a ^ c 

with the ruling of that Judge, Judge Ueinfeld by nore, with 
respect to the claim based upon religious scruples, and 
advise you that it is not a proper basis on which you ray 

ref u?e 


to answer 
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THE COURT: The CwJ*:cV.i'in U-srd on T dig mu a 

grounds is cvorrul«?d- 

MR. MILLER: I SxCC^t. 

T11S COURT: I would llfco you to tal< tc year 
client, piece ;, explain to hin -- you ray step ex.-r., Er. 
Knr . s -- ih~ clsrii’ mne? of th? cre.-^r I >*v <u-r. - >p'd. 

..Ti t j;.v : Fhc.ll v.proj-.' -d t* r. f. lie.?? 

VliS cr-'.rT: will a r:*eer ;3 


,.c \u • t 3. '•’“t.' 


;l !■: hevC 


r.itv 


hin client 


(?,:'Cv':" .) 


EXAMiyVno:* BY MR. JArF",: 

0 Mr. Hues, directing your attention to the> 
norning of January 2G, 1972, did yea sco Sheldon Devis on 
that morning? 

A I respectfully decline to answer t’riz series 

A , 

of questions cn tho grounds that it ie ny under rtri'di.ng 

p 

cf J.vi; : n lr.J I an pi-chi;, it ?J id:.; t *. - L\ i.::; 
anothyr Jov/ in a noa-J«£vish tribunal tr.d cn thv evoun ; s 
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that envy contrary interpretation of Jr.wiah lew ?Md- again. 
r.r.» i .«3 a. further violation of the Jewish lav.'. 

THE COURT: Do ycu understand I huve over¬ 
ruled that objection? 

the VIT'S.CS: Yes, your lienor. 

TrE COL 'T: All rigd*. 

0 *•-. cr? th's -erring cf Jar.u“**v "If.- 1'72, 

did you chviv : in u car with Cholden D.-.vis tr.d other 


.cole: free 


A 


T ~ 


.vo ante ?':.7iha'.T.anl 

-cv :>illv cl:dins to answer — 


ground? 


THE ecu hi: Ycu r.ny ray car a doc lie 
THE VJITEEf: Yas , your Honor. 

THE COURT: You decline to answer cn the c- 
\ .* • 

THE WITKESS: Yes, sir. 

•*R. J7v r rr: Vould veu order the witness to 


or that? 


THE COURT: I order you to answer th* quo.sticn, M 


VJitnasi!. 

A 

Q 


Sam-j declination. 

Mr. Hues, on the. morning cf! January 2G, 1372, 


did ycu have .a discussion wither. Devi 


c* •*. i' ' 


c:- 


c.t th.». pi", a :jc- a of either Kr.roc Co no res, n’ic.:; - r *•- • • 








2 


c,r Columbia Managm-rat Artists, Incorporated? 


question. 


MR. SLOTKXCK: I object'to th‘j form of tho 


THF. COURT: Ovorrultd. 
Ycu nr,* -?r. 3 v.^r. 

«*, - r =5 ' r 1 :: at ion. 


Til!: .TOUT.': I ore'' r ycu to r’tr. 

A Sane d -clinacion. 

* 

n v_ . cn the nerr :.r." of January - ^ » 1-72, 

-did ycu co or. i-Mvidud u-ooed J«rcr.e 2 . U r-r.-ot, 

.I —- >•’— -n a:> j-'-r*.* r.-ll-r, to tho offices cf 1'urcc 
Concerts srd ther-v nine? an attache cas«i and ionite it? 

Tun COURT:. Go ahead. 

0 v?ou T d ycu answer that question, Mr. Kuss? 

A ’ c art a do cl in at ion. 

i 

Tl.T COURT: I order ycu to cn.w.r, Mr. burr.. 

A s:. v? J cl.irw i-icn. 


1072, 3r. tr ■ c 


al c fcr.cvn e . 


s' i ■•'urre.v 


* | . **•• * A» •• a V **■ • • * * r T*- * 


y of Chilcen Lr.vis, J-'.-n-v*? ?••Il'':r!-:mu2 


7. filer, ’ ! .urr: y I'll c e t. ;r.j ?.;i Individ 


A fu.'. j el-ciin 
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THE COURT : Ov ;.r:.T’. 1 -f d. 

You nay answer. 

Sana doclit. at .ion. 

THE COURT: I crdir yo*U t c, arr.-./cr, Mr. i:u 


r ~ - r' 


Q Mr. Hu:.;., pr.v;r vo Cimwvy 2C, 1272, w 5. thin 

r* f isd of cL-.r from r.tcut t.vc, v.vffcfi; tv for - . that fiat;., th - 
iu, from two vucko b^fcro January 25, 1272, through Jarunrv 
2C, 1272, did you hav*5 any discussions with Shu 1 cl on Davis 
or Stuart Cch» n or with the individuals Murray Elgobnn, 

Jif fr*>y’Sn 13cv/ cr J.ircn*. Zilltrkrtut concerning plac -nunt 

« 

cf any attic.* c.-.~.v: cr inc*-ndir.ry device;: at fitt.-p Jiurcc 

0 ^ ~ # 1- ■ • " - -• *.*. — f C*r C ^1 Ui.i. .... i ^ _ . ; ..-.1.. vj . ’ k C V 

THE COURT: I und.rctind that. I don't 

/ 

regard this an a charade at all. Ho is asking questions 
that bear or. the allegations of the indictment. The 

v.itniaa has consistently refused to answer and is heading 

in the direction of a centvr.nt, and I shall deal •••-’.th that 

» 

t!.*: anpreoriata tir.n. 
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THE COURT: You r.uy answer • 

Fere’ declination. 

THE COURT: I order ycu to answer. 

Srna d.-.cl ir.stion. 

r 

THE ccur?: T don’t really cm much point ir. 


•'*R. J'.r'T.: w‘ z j coj.ng Ic inquire vhviher 

it vco hia intention to qivo the s:?n<a dficlir.oticn if other 
questiona were put to the witness. 

THE COURT: You nay answer that. 

* THE vriT'JESS: Yes. 


• T' . 


At this tin*:- v;n would ask tbit the 


C*":'v ;• cnq that **r. j'v.’.'j is in ccTVtenot of thir 

• ?'} •• h'? h *. kr : c-T.rdy cf .• 

u 1 C■ • until such tint during tki-~ proc-mdirg 

t\•.* : • i,o r coll'd sr.J give t'ctir.nn*/ Jinforn this Court. 

THE COVE?: I f r. r _ you sv/ anything. — 1 will 


•. ; wm, 


L ‘w % * .• « * ** »' • ». V- • > ^ ^ 


t r • - - 


I you in ccnter.pt cf 


c-M- Court. There arc two kinds cf ccntcnpt that I 

-■if.t to tall ycu about. * 

I . ! 

Or.c is civil contempt ■, vhich provides for your 
lnmrcsration during the course of thi3 prcc-reding but 
•' v * • thg 5 to tho prison with you in th* t if you 


r! :; to 




• o>.r tt any 


:’6u v;ill be released. 


The Ltccr.d kind of remunpt as a criminal 
« 

which done r.ci*. Jrt:: for movers but is moant as 
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EXHIBIT 
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?1 


>>? 


j e F F R L* Y 5 M I I<* O w, called as a witness by 


the Covernrer.t, boin.fj affirrec:, testified ? 


- r -o v- • 


•only 

















BY MR. JAFFE 

• i 


6 

7 

8 


w j 


Mr 


ll 


21 


2-5, i:72, 


shaldo.n 


1*3 to ref ..'. 


- i'n-r, directing your attention to January '• 

• ;that day during tha rorr-iny. see 
: • - art Cohan? * 

-o anf.v_r cn the gre er.i that to i squire 
question would violate ny Constitution 
.. . warship as a cc. n.hac ar.:l observant 

r 

j fJ . T t'.' . . -t .-..raacv.ent tc th”» *■ icd States Co:.it:- 

«• 

tution end th::o compel i.;a to answer said question v-ould 
violcita r.y ciof freedom of worship as a ccrwritted and 

observant Jet in that under traditional Jewish Law I didn't 

\ 

test;.fy in any case where I an to receive an advantage or 
benefit because of rr.y testimony against individuals* 

I refuse to answer the question on the ground Lha 
1 prescntlv hr; charted with ccnv-ittir,** on January 26, 1972 
about 9:25 a.r,. , at 1C5 Went 57th Straat, Nov/ Ycr!:, a crime 


11 a ri-'/ht of 


*2 


- w \ 

M 

14 ! 


15 1 

16 
*17 

" IS ti 

J 

20 , 

21 
<J9 


of arson. 


I refuse to answer on the ground that to rcay. 


re co res; ana to 


as. scion would violate ly. right to 


? r 




of the I ni ted Br 


2on~ t.i icn. 





















33% 


f 


2 

I THH 

f'ry . 

V. v'V • • 

On nay 31st? 

i 

! 

, 

i 


3 

HR. 

JAFFE: 

That’s correct. 




4 

THU 

COU^T: 

Hr. Snilov, I have just signed 

an • 



5 

order.that cc 
• 

cf-rn upon you irr,unity against the use 

of 



6 

*« anything th~t 

* *ir^ 

required to testify to in this 

courtroc 



i 

i 

Zo you ■. r. . 


U ? 








I 




i 

’ \ 'z S 

• X 12-ico *ri- c , 

i 



f i 

ij - — 

• • 

j X »X • 

LO you want a rce.--07.icle tire 

to cal'; 



•0 

| to your 1‘ 

. cut 

the sic rificar.ce of r.h a order I 

hove 


11 

% 

♦12 


t i' a . s i 


\ 


'v.\ !! 


; ll 


M 

15 

16 
17 


T.-Ib -r.r: The witness says r.o. Go ahead. 

HR. . :t: t TC:*.: Your Hor.or, for the record, ::y 
should not be an indication cf approval ether than 
just I ar.’. constrained to act under your honor’s prior 


silence a 


ruling. 


IS .! r-Tv 

ll -" 

'1 

rr ' • 

v> O w » » 1 * 

I understar2, yes. You have a con- 

ll : 

i 

i 

i 

tinning object 

.ion to 

theca c •. hire prcce idinys, both of ^ 

20 i 

i 

: you? 

% 

| 

21 

I* 

1 Mr, 

l.i. 

KJ i .L 1 L* • 

Your Hor.or, with regard to the other 1 

1 

22 

' 1 
\ 

basis ra:. ed 1 

1 

l » ^ / « 

« i 

j 

i trass vi th retard to his religicu.s 

* i 

■» . 

i 

C*. ✓ 1 r - '■ wl.C.t; U. I «b 
1 • 

^ r : -- 

, . / • ! W ^ * A lii t • - 3 J » X . \ » ■ • V * ' • * ‘ tl 

* • 

co : 

1 ~ >* • . X ■* . • 


' - • • * ' . 1 f n p ^ * *•* 


&nly 


Copy 
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bo insufficient, ai finned by the Second Circuit in tne First ; 

i 

Sn.ilev: case hv Judge Feinfcorg; and *. , e would ask the Court i 

! • • • . | , 

to instruct the v;itness with regard ter his religious bases 

that In fact he has no religious basis on which ho nay decline 

‘ - | 

to a'- - :; r «*.; under -ha First /c oncnent. I 


.. 'r at : consta .:a area 


12 


bne e .i or re ?.i :r v : 1 y based, I 


ir>\ > :o.". r: 


I he r.ct find tna.t that in an 


ana 1 chaui-' •': 


cue:., ororar. 


* .* • . - u 




■'r rurh cur:'tions as I 




should ir..ica_a 


■ • i n ... i^sn pur.,_.u: 


•a-.ar:. ry a ; .'ott.i in 2i tie i -. 









Lv.* in .ui-’icioiit, affirmed by c.te Second Circuit i;i une I’ir 
3r..i 1c.-: case by Judge Feinbarg; and ve v;ould ask the Court 
to instruct the witness with regard ter his Sr^liyious bases 
that *vn fact he has no religious basis on which he ray dec 

to -.;u :;r cut.--tic.:;': sneer the First J&cndrient. 

FT •••!I * * ■ .1 , * # -« • • , « I i* »' .1 fk •» ^ " •« "■ * "• 


.- - - * 


...... ^ w a . Vr — • «• 


hated or reli curly based, I sc not find that that .is 
a*"> :c - rirte r a ::a ,:o; refusing to answer proper r;:-: tic:*..? 
ana J. should a: -act you to nr-war such questions “3 I 
due:, proper. < 

iid. OAFFn: hith regard to.the refusal to anovt-.i 
based upon his indictment or his plea to arson in the 
dev; York State Court,' we would ask that this exhibit be 
marked inhibit 5, Court inhibit 5 for the Court to take 

r •'ties of the fact ;kst-*-e vibness has on Mover'- 


n -* 1 ^ 7 *) 


d ^ c.» v-> 


or.r-.\" a cion c : guilty to an T. Felony f- r the 
a he v?us charged vr»h, and that his refusal to testify 
cr.y type u :c parent ground is covered by 

ir-v.unity that the Court has just conferred upon hin. 

(Court ? *:hibit 5 marked.) 

T• I think* tit?.* record should ir..'i^a:e 


0/Vi.y 


Copy 
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IV 


U. S. Co-J.e, fection 6003. 

MR. JAFFE: With regard to his other basis for 
.1 

refusing to testify— 

* »r m ' • 

Ti!C COURT: Just a ronont. 6002 is the order 

• • I 

thntl nadc . in env e'^ent you understand that now imunlty 

has been c: r-.l • hr : pro. you, do you not? 


Honor, the 
c..o that he 


..:. J: : ith regarv. to his c-^aer bus is, your 

i 

> refutes to answer bar at; on tyo a : sort ions J 

j 

a p 1 r.ced in ruble j; cut.rag in tare he : 


on ?. previous .• -sior.. held in contempt for ru-ierilng ad 

testify. V'e as-; the Court to i:.strut hir.i that that is an 

insufficient basis for refusing to rev/ testify before a 

♦ 

hearing held in front of the Court. 

TiiL COURT: I so instruct the witness. 

MR. JARRE: With" regard to his refusal to answer 

;c;c; c.i the discovery c : this witness by the existence of 

t_ 7 *s which led to the sc. cry of the witness Sheldon 

/ 

Soire1, wo would ask the Court to instruct hin that to to 
is no basis on which he i.oy refuse to testify. 

T.'iU COURT: Yes, the v.’itr.or.s is so instructed. 


.. . i A • J j *-.: 


■ I »- Cl—, 




107.3, did you on tun: d'-v? r».-t v c ::.*l 


; - s c . l ' r ■ '' ■ 


0 N 1 


\/ 


JUI- 







© 


Slur ray Slbounn, Jorore C*llerhr.-*nt, n»H Hi chard Kuos' 


THii COURT: You need not read the entire thing. 
Hr. Smilcw. You 1 may say "same declination" if that is what 

I - \ • " • 

y.ou want to do. • • 

A ' S-:r.e itecl' 5 nation? 

I didn’t hoar the answer. 


•r:- r. 


j*.e said "“sr-don Una tier* . 


juld the jours d.« race the wi:n< 


-< answer 


ation. 


rp»: — r* 


I erdar you to a.'.nvtr 


:: ,’j.jci or.. 


.1 ... 


'U k J. Sc no enc! l-r.rci 
q ;:r. Krilov. who did you prior to January 23, 1572 
have any conversations with Stria re. Co.icn cr Sheldon Da.i.i 
concerning vour; agreement with then to tahe sn attache 
case to the premises of Columbia Artists Management, Inc. 

i~ n ite a fuse contained in that attache case and 

in face c*. the 2Gth? 

T.Ib COURT: Mr. .Jetfa, don’t tell a story. Just 
read a lawyer-like question, please. 

!!R. JAFFE: Let re withdrew the question. 

Q Prior to January 23, 1972, did you have a conver¬ 
sation or conversations ’-’ren guelder, i "v'.s < -- ri ’ - 


• n concern! n-a 


, .vi-ists Menaget.ar.t? 


0w LV COPY AVAILAB' 
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r 12 


15 It 



A Sare declination. 


7A~ COURT: I order you to answer* sir. 


I 


Tilr, './ITilESS: Sane declination. 


Q As a result of that conversation, or any conver: 




v- - - 1 .■ -• - • 2 3 _h C: January 1972 go with certa 


n 


o r.vro :^yn to *annnttan? 


j ‘.’nation. 


IT.T: I order you to answer. 


2 . 7 ‘ ' . 1. ” *» ‘l 


or January 15 72 go with a- 
CclurJbia .Artists MaLacaro: 


A F;.e ‘ 


■ orination. 


t:ie 


- : I order you to answer. 


TaE '.'IITAIXS: Sure declination. 


‘ r,n COi -’ r:T: 1 think that is enough, Mr. Jaffa. 


hi:-: or.c- cv.istirr. ;e the 


-•‘tot as to */I:ethat* 


cr not he 


to ceclme cr: those ground 


UJluS ? 


CNL V 
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10 
11 
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■ 1 l 
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11 


1C» 

17 


15 I! 


- »l 


21 


^ I 


Till: COURT: .'-r.:-;cr it? 

THE COURT: You decline to answer whether you will 

| 

continue to answer? . • 

■ • * THE WTT’TYis: I v/ill answer the snr.e vnv. 

» 

THE c: You v/ill ar.r-wsr the snne .Mi 


b 




nt v/culd 


.. *. t % -* i. 

. t.1 .. . 


v/jvern. m..•- 




Section I'M A he 


r. 'i 


r :..om:e i to e . • e eey o' the attorney p er. v.rni .to de 

* 

Lion of Chiu until Si...h Mr.'s on I.c yives test!: :... 

be tore this Court. 


t.o you. 


j ninr, r r.. 


THE CUVET: \ Hr. Sr/ilow, I want to explain soncthi :.; 1 


I an about to hole ' r - u v civil contcnpt. That 


I an coin? to order that you be placed in the 
c-ju to ./ cl the Attorney C *.nu/ai for the duration of the 
trial u.M; us in the inter!: ., in the re ..awhile you indicate 
your • willingness to answer the c.oc-stions you have decii: 
to ans: or loony. 

Lo you ue. Jus tan..? 


C 


Z .a«?• U i. J CL** 1 .v v.C . v., . z 


ONLV 









O L civil contempt is to induce you to hrec-u your uiuonca. 

There is another kind of conterpt which is cal lee. 
criminal contempt, which has as its purpose punishment 
£or the crime o: contempt, V.-c two arc not exclusive. Co 

y -u ;.nda-c ;... r.r c I have just told you? 

.-.-3": '/os. 


fines you 
t: i you . i . 

-r- •- ••Vl'X 

4. .. Wilv '.*»••• 

enever the - 


V. C: i Che Court 
on tempt r.r.d it l:: the order cf the Cc-ur 
tc the r.-o •; t .o Attorney Cener- 

t' h t r i' j. ev. > J - a c ■"» 1 1 mo a s v o u 
w.nich you huve c teiined to answer to ?.a 
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17 

10 


19 


21 

22 

I 

I 

23 

24 i 


25 


RICHARD II U S 5, having been duly affirmed, 
testified £.3 follows: 

DIRECT EXAMINATION 
LY MR. JAFFE; 

Q Mr. Ilu3s/ do you know an individual named Sheldon 

Davis? 

A The Court of Appeals has ruled that my prior 
ivj'usal tw answer questions in this proceeding on the grounds 
that to answer any questions would be a severe violation 


SOUTHERN DISTRICT COURT RE PORT *LF;S, IJ.f COURTHOUSE 
FOLE < SOUARF. NE* YORK N.Y. CO 7 «f-80 




of tlio teachings of my religion and cannot be recognized 
by an American court as a basis for not testifying. With 
all due respect to the decision of the Court of Appeals 
and of the honorable tribunal, I find that the cardinal 
precepts of my religion must take precedence in my mind. 
Therefore I respectfully decline to answer any questions 
on the religious principles stated in my prior declinations 
before this honorable tribunal. 

THE COURT: I direct you to answer. I order you 

to answer. 

THE WITNESS: Same declination. 

MR. JAFFE: Excuse me just a minute. Judge. 

THE COURT: Before this goes any further, 

Mr. Huss, I want to tell you something: I explained the last 
time that your failure to answer questions when I have 
ordered you to answer constituted contempt of court. 1 told 
you that ny having committed you for civil contempt dees not 
preclude the bringing of charges of criminal contempt against 
you. 

I again want to advise you of that and I want 
to make other things abundantly clear to you, Mr. Huss. 

One, I am going to ask tho United States Attorney i 
to comply with the previsions of Rule 42B and proceed against 
you for criminal contempt if you persist in your refusal to 

i 








answer. 



Of- i 


I for one regard your refusal to answer as criminal 

contempt. 

I want further to advise you, Mr. Huss, that 
for criminal contempt there is no limit upon the amount of 
punishment which can be imposed upon you for that crime. 

Is that clear? 

THE WITNESS: Yes, your Honor. 
q Ilr. Huss, do you know an individual named 

Stuart Cohen? 

A Same declination. 

MR. JAFFE: Would your Honor direct the witness? 

THE CCEET: I order you to ans.vci. 

THE WITNESS: Same declination. 

Q Do you know an individual named Murray Elbogon? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

Q Do you know an individual named Jeffrey Smilow? 

A Same declination. 

« TILE CMU'. T : I order you to answer. 

THE WITNESS: Same declination. 

0 Dc you know an individual named Sheldon Seigel? 

A Same declination. 

THE COURT: I order you to answer. 





THE WITNESS: 


Same 


Q Do you know an individual named Jerorafe Zellerkraut? 
THE COURT: Yes? 

MR. ZWEIBON: Your Honor, I think we havfe gone — 

I 

THE COURT: I don't think so. Go ahead. 

I 

Q Do you know an individual named Jerome Zellerkraut? 
A Same declination. 

| 

TRE COURT: I order you to answer. 

THE WITNESS: Same declination. 

Q Directing your attention to the 25th of January, 
1972, did you see Sheldon Davis, Stuart Cohen, Murray Elbcgen, 
Jeffrey Smilow, Sheldon Seigel or Jerome Zellerkraut? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

Q Directing your attention to the 26th of January, 

i 

1972 did you see Murray Elbogen, Jeffrey Smilow, Sheldon 
Seigel or Jercme Zellerkraut? 

A Same declination. 

THE COURT: I want to again advise you that your 

refusal to answer these questions over my order constitutes i;i 

my view criminal contempt of court, and I want you to have 

. 

that in mind. 

I now order you to answer. 










THE WITNESS: Same .Inclination. 





' * o 


Q Directing your attention , Mr. Huss, to the morning) 
of January 26, 1972, would you tell the Court who you saw, 
that is, what persons you saw on that morning? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Sane declination. 

MR. MILLER: Excuse me, your Honor. The witness 
has made it clear in my mind that he will not answer. 

I see no purpose in this continuing. 


U Mr. Huss, on the morning of January 26, 1972 
did you go in a motor vehicle with Sheldon Davis, with 
Jeffrey Snilow and Murray Elbogen and with Jerome Zeller- 
kraut and drive in an automobile from Broo.'Iyn to Manhattan? 
A S..hio. declination. 

THE COURT: I order you to answer. 






THE WITNESS: Same declination. 

4 

Q Had you parlor to the morning of January 26, 1972 
agreed with Sheldon Davis and Stuart Cohen that you and 
Jerome Zellerkraut would go to the offices of Sol Hurok? 

A Same declination. 

MR. SLOTNICK: I object to the form of the 

question. 

THE COURT: Overruled, same order. I order you to 

answer. 

TIIE WITNESS: Same declination. 

Q Mr. IIuss, did you cn the morning of January 
26 deliver any attache case along with Jerome Zellerkraut 
to the offices of Sol Hurok? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

THE COURT: I again advise you that your continued 
refusal to answer these questions over my direction constitutes 
criminal contempt of court. 

Go ahead. 

Q Mr. Huss, prior to the morning of January 26, 1972 
or on therorning of January 26, 1*72 did you have any dis¬ 
cussions v/ith Sheldon Davis, Stuart Cal . , Shcioon S^igcl, 
Jerome Zellerkraut, Murray Elbogen or Jeffrey Swulow about 
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carrying an attache case to the offices of Hurok Concerts, 
Incorporated? 

MR. SLOTNICK: I object to the form of the 

question. 

THE COURT: Overruled. 

Answer, please. 

THE WITNESS: Sane declination. 

THE COURT: I direct you to answer. 

Tl’.E WITNESS: Same declination. 

Q Mr. liuss, v/ore you ever part of any plan to 
deliver any incendiary devices to either Hurok Concerts, 
Incorporated or Columbia Artists Management on the morniny 
of January 26, 1972? 

MR. SLOTNICK: I object to the form of the 

|| 

(I question. 

THE COURT: Overruled. 

Same declination. 

THE COURT: I order you to answer. 

TiLE WITNESS: Same declination. 

MR. JAFl'E: Your Honor, may I have a moment? 

THE COURT: Yes. 

(Pause.) 

TEE COURT: I want the record to indicate at this 
point that immunity has been conferred upon this individual 


I 


I 





previously. 

4 

Are you aware of that# Mr. IIuss? 

TIIE WITNESS: Yes. 

THE COURT: And you have been aware of that all 
morning# have you not? 

THE WITNESS: Yes, your Honor. 

MR. ZWEIBON: If your Honor please# for the sake 
of the record I don't want to pop up every time with this type 
of objection and ~ 

TIIE COURT: You may rise every time you have 

an objection to make. 

MR. ZWEIEON: So that we will m?k*» it in duet. 

THE COURT: What is on your mind? 

MR. ZWEIBOW: The sane things, the leading of the 

witness# the matter of form# the length of this type of 

interrogation. 

THE COURT: Overruled. 

Q Mr. Huss# on the morning of January 26# 1972 
did you leave an incendiary device contained in a black 
attache case in the ofSLces of Sol Hurok# Hurok Concerts# 
Incorporated? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 







Q Mr. Huss, on the morning of January 26, 1972 at 
around 9:30 did you meet in Manhattan with Jerome 
Zellerkraut, Jeffrey Smilow and Murray Elbogon? 

MR. SLOTNICK: I object to the form of the 

question as not being binding on my client. 

THE COURT: Overruled. 

MR. ZWEIBON: Same objection. 

TIIE COURT: Overruled. 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

MR. JAITT: At this time the government would 
ask the Court, pursuant to Rule 42B, to orally notify this 
witness that he is to be held in criminal contempt 
pursuant to Rule 42B and Sections 401 and 402 of Title 
18, United States Code? 

We would state to the Court that we are at this 
time ready to proceed forthwith with a trial for criminal 
contempt of the witness Richard lluss. 

THE COURT: I want to tellyou, Mr. Huss, 

as I have throughout your examination this morning, that 
your failure to answer the questions put to you constitutes 
in ray judgment criminal contempt. 

However, so far as the United States Attorney 
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is concerned, because of the seriousness of this criminal 

i 

contempt, I think that the United States Attorney should 
proceed on papers as indicated in Rule 42 B, namely, 
that part "oron application of the United States Attorney 
by an order to show cause or an order of arrest." 

You have made the application and since you make 
the application I ask you to comply with Rule 42B and proceed 
by order to show cause or an order of arrest so that the 
order to show cause, to be perfectly frank with you, will 
specify in writing for this man what it is he is facing. 
Obviously this proceeding will be a jury proceeding. 

!1R. JAFFE: That is correct. 

THE COURT: Because it is inconceivable to mo 
that anybody would be thinking of proceeding in a manner 
that would limit punishment, if this man is guilty, to six 
months, and therefore I want every letter observed. 

I want him proceeded against in writing. I want the case 
to proceed to a jury trial and I want the Judge, whoever 
he is, to have in mind my views as I have expressed it 
and previously thi3 morning of the seriousness with which 
I view the frustration of a murder prosecution. People 
may do that, but the law will make them pay. 

MR. JAFFE: Your Honor, with regard to Rule 42B 
the government would ask that — and we wil comply with 
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your Honor's direction to proceed on papers, but the 


government would ask that since under Rule 42B notice can 
be given orally by the Judge in open court in the presence 
of the defendant, and he will be a defendant, being cited 
for criminal contempt. 

THE COURT: I have so notified him, it seems to 
me, several times. 

If he has misunderstood me I so notify him now. 

You will be a defendant in a criminal contempt 
proceeding. That is clear, isn't it, Mr. lluss? 

THE WITNESS: Yes, it is. 











JEFFREY S H I L 0 W, called as a witness in 
behalf of the government, was duly affirmed, 
and testified a3 follows: 
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THE COURT: I have read that. 

Let me ask you, Mr. Smilow, are you prepared to 
answer the questions which you refused to answer at the 
last session? 

THE WITNESS: No. 





and whether or not it is tainted. 


(&J 
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t 

THE COURT: decline to do so. I am not 

even going to ask him anything today ether than the fact 
that he would persist in his refusals to answer. Beyond 
that X think the record is sufficient to proceed against 
him, as I warned him the last time, for criminal contempt, 
and the United States Attorney advises me that he is going 
to do it based on the record the last time at which you made 

no such request. 

Then if you want to take it up with the trial 
judge, whoever it may be, in his criminal contempt case, 
that may be the place to do it. But for now I believe, 
and I advise you, sir, that your failure to answer questions 
which you are now looking at at the last session which you 
were called upon to testify constitutes criminal contempt of 
court and that the punishment for criminal contcmtp is without 

limit. 

Is that clear? 

THE WITNESS: Yes. 

MR. LEIGHTON: Is your Honor going to allow 

the United States Government to ask of Mr. Smilow questions 

concerning this record? 

THE COURT: No, the record is clear. 

HR. PUTZEL: I think the record is perfectly 
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clear and I think Mr. Smilow has answered that he persists 
in his contemptuous refusal to answer questions and, 
accordingly, pursuant to Rule 42B of the federal rules 

I 

Qf criminal procedure wo will move this court through 
an order to show cause on papers to have Mr. Smilow 

cited for criminal contempt. 

I would ask the Court to inquire of Mr. Smilow 

whether he was in court just previous to this during the 
time when Mr. Huss was advised by the Court of the con¬ 
sequences of refusal to testify. 

THE COURT: Were you here when I dealt with Mr. 

jiijcjs * few norent 3 age? were you in the courtroom? 

THE WITNESS: Yes. 


TIIE COURT: 


You heard the entire — 


THE WITNESS: Yes. 

THE COURT: — situation, all the questions 

end everything I 3aid to Mr. Hus3? 

THE WITNESS: Yes. 

THE COURT: All right. 

MR. PUTZEL: Our application is that Mr. 

Smilow be arrested and that bail be fixed in the amount 


of $50,000. 


the COURT: I will hoar you. 

MR. LEIGHTON: Your Honor, on the question of 
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i; UNITED STATES OT AMERICA 

-v- 

1 RICHARD HUSS, 

I 

, Defendant. 

I 


UNITED STATES OF AMERICA 

J 

-v- 

JEFFREY H. SMILOW, 

Defendant. 



; 1. On June 27, 1973 the Hon. Arnold Bauman, 

United States District Judge, having previously held the 

ll 

I, defendants Richard Huss and Jeffrey H. Smilow in civil 
contempt of court;, directed the United States Attorney for 

I 

tthe Southern District of New York to proceed against the 

i I 

said defendants on the charge of criminal contempt of court 

ji 

for their having knowingly and wilfully refused to obey 

II 

!lawful orders of the Court requiring the said defendants to 
testify under grants of immunity at the tris1 of United 

« 

States v. S tuart Cohen and Sheldon Davis (72 Cr. 778). 

2. This proceeding commenced on June 28, 1973 

• 

at which time Judge Bauman signed certain orders requiring 
each of the said defendants to show cause why he should not 
be adjudged in criminal contempt of court for his wilful 
refusal to answer questions put to him at the trial of 
United States v. Stuart Coh en and Sheldon Davis (72 Cr. 778). 

















3. On July 15, 1974 Che trial of this matter 

i 

commenced before the Hon. Thomas P. Grlasa and a jury. 

On July 16, 1974 the jury found the defendants Huss and 
Sallow guilty of criminal ontempt of court; I 

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED j 

that Richard iiuss and Jeffrey Smilow be, and hereby are, 

i 

remanded to the custody of the Attorney General or his duly 
authorized representative for a period of one (1) year, 
service of the said sentence to commence on August 5, 1974 
at 10:00 a.m. at which time the said defendants shall 
surrender themselves at Room 506, United States Courthouse, 



I 





UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF 


NEW YORK 


: 

UNITED STATES OF AMERICA, * 

• -against- j 

RICHARD HUSS and JEFFREY SMILOW. : 


74 Crm. Misc. 24 and 25 
NOTICE OF APPEAL 


Notice is hereby given that Richard Huss and Jeffrey 
Smilow, defendants above-named, hereby appeal to the United 
States Court of Appeals for the SecoriCircuit from the final 
judgment of the District Court for the Southern District of 
New York convicting the defendants of criminal contempt of 
court and sentencing them to serve one year in prison, en¬ 
tered in this -on on the 31st day of July, 1974. 


Dated: 

New York, New York 
August , 1974. 
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'Paul G. Cnevigny 7 v 
84 Fifth Avenue 
New York, New York 10011 

Attorney for Defendants 
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